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PREFACE 


The Ninth Imperial Conference of the British Commonwealth 
of Nations, held in London in October-November, 1926, appointed 
a Committee of Prime Ministers and Heads of Delegations to con- 
sider all the questions on its Agenda affecting Inter-Imperial rela- 
tions. The Committee’s Report, an authoritative register of the 
conditions existing within the Empire, has been well described as 
“beyond all question, a very remarkable State paper”; in view of 
its world-wide significance, this document was reprinted in the 
March, 1927, issue of Jnternational Conciliation. 

The Imperial Conference of 1930 (October 1-November 14) 
marked a farther advance in the development of the British Com- 
monwealth. In the present issue, Robert A MacKay, Professor 
of Government and Political Science at Dalhousie University, 
Halifax, Nova Scotia, discusses the proceedings of this Conference 
and reviews with thoroughness the changes made in the constitu- 
tion of the Empire. Important reference material forms a useful 


appendix to the document. 
NicHoLtas Murray ButTiLer 


New York, August 19, 1931. 


[7] 
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CHANGES IN THE LEGAL STRUCTURE OF THE BRITISH 
COMMONWEALTH OF NATIONS 


By 
Rosert A. MacKay 


Eric Dennis Memorial Professor of Government 
Dalhousie University 


The Imperial Conference of 1930 will no doubt go down in 
history as an important milestone in the evolution of the British 
Commonwealth. It will be memorable on two counts: First, for 
the revival of the ideal of an imperial preferential tariff union, 
and secondly, for the momentous changes agreed to in the legal 
structure of the Commonwealth. The tariff question evoked much 
attention, but it remained unsolved; empire preference was dead- 
locked between the traditional free trade policy of the Motherland 
and the aggressive protectionist policies of the daughter states. 
On economic questions the conference came to no important 
decisions; it agreed, however, to meet again for further discussion 
this present year at Ottawa.’ On the other hand on constitutional 
matters real progress was made. Constitutional questions were, 
however, eclipsed in the public attention by economic matters, 
and few but lawyers and scholars appreciate the profourid changes 
wrought in the Empire’s constitution. 


Law AnD CusToM IN THE COMMONWEALTH CONSTITUTION 
‘ It is notorious that the constitutional law of the British 
Commonwealth of Nations has not kept pace with constitutional 
facts. Dominion autonomy has supplanted colonial dependency 
but the constitutional law of the Empire remains fundamentally 
the same as it was when Jefferson penned the Declaration of 
Independence. The legal supremacy of the British Parliament 
over the whole Empire is today unquestioned—there were many 
who questioned it in 1776’°—and the Crown retains virtually the 
same legal power to interfere On the advice of His Majesty’s 
Ministers in Great Britain in the affairs of the Dominion of 
Canada as it had to interfere in Massachusetts or New York 


1This conference has since been further postponed. 
*See MclIlwain: The American Revolution. 


[9] 
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prior to 1776." Dominion status, indeed, rests on conven 
not on law. is 

The position of legal inferiority of Dominion institutions, al 
the obscurity of certain conventional rules of Dominion status 
has been somewhat inconvenient in practice. More important, the 
situation has been galling to certain Dominions afflicted with the 
growing pains of nationalism. These conditions led the Imperial 
Conference in 1926 to attempt a formal definition and description 
of Dominion status." The Balfour Report of 1926 did not, how. 
ever, alter the law of the constitution in any respect. It contented 
itself with enunciating general principles of the conventional 
constitution, and with declaring in more detail “the ancient 
custom of the last few years” as respects the conduct of foreign 
affairs. 

The Balfour Report defined “the position and mutual relations 
of Great Britain and the Dominions” as follows: 


“They are autonomous communities within the British 
Empire, equal in status, in no way subordinate one to another, 
in any aspect of their domestic or external affairs, though 
united by a common allegiance to the Crown and freely 
associated as members of the British Commonwealth of 
Nations.” 


It hastened, however, to add that “the principles of equality 
and similarity, appropriate to status, do not universally extend 
to function.” It noted in particular that there were certain legal 
limitations upon Dominion legislatures which did not apply to the 
Parliament at Westminster, survivals of an earlier day when the 
Dominions were still colonies, dependents in fact as well as m 
law. There was, in the first place, the legal right of the Crown 
on the advice of its British Ministers to control Dominion legisla 
tien through “reservation” or “disallowance”. Secondly, Dominion 
legislatures were legislatures of dependencies and as such te 
strained by territorial limits and by the paramount authority of 
the British Parliament. 


8 For rights and method of imperial control see Keith: Constitutional History 
of the First British Empire, pp. 267 

* Keith: Responsible Government in " the Dominions (1928), Vol. I, pp. 
A partial exception occurs in the case of the Irish Fee’ tate, where an 
has been made to fix in law the principles of cabinet responsibility. Jbid., pp. 

5 Report Imperial Conference, 1926. Summary of Proceedings, pp. 13-30, 


276. 
[10] 
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This position the Balfour Report did not attempt to justify 
put it refrained from altering because of the complex questions 
involved. It recommended, however, the appointment of an 
advisory committee of experts to report on such matters to the 
next Conference. This committee met in 1929, and its report* 
was adopted with a few verbal changes by the Conference of 
1930. A discussion of the questions before this committee and 
their recommendations follow. 


ImpeRIAL ConTROL OF Dominion LeciIsLaTURES THROUGH 
THe Crown 
Origin 

The legal right of the Crown to interfere in Dominion legisla- 
tion on the advice of its British ministers will be more easily 
understood by a brief glance at history. Under the British Con- 
stitution the Crown is an essential branch of the legislature, its 
formal assent being necessary before any bill can become law. 
In England, as late as William III (1688-1702), assent was still 
granted or refused at the personal discretion of the sovereign.’ 
With the growth of cabinet government, however, personal 
discretion on this as on other matters passed from the monarch, 
and the reason for refusal ceased to exist when the cabinet 
assumed responsibility for legislation as well as for administra- 
tion. Assent has never been refused since 1707, and the right to 
refuse it is generally regarded as obsolete." 

Colonial government began, however, in an earlier day when 
the monarch still exercised discretion in assenting to bills. The 
growth of legislatures overseas called, however, for new methods 
of exercising discretion. Three methods were developed. In the 
first place, the governor, the king’s deputy, might refuse assent 
at his discretion or be instructed to refuse assent to certain types 
of bills;* secondly, the king reserved the right to disallow any 
colonial statute at any time subsequent to assent by the governor, 


* Report of Conference on the Operation of Dominion Legislation and Merchant 
Shipping. Cmd. 3479, 1930, or Ottawa, 1930. 

‘Anson: Law and Custom of the Constitution, Vol. I, p. 300. 

*Tbid., p. 301. 

*Keith: Constitutional History of the First British Empire, p. 242. 
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an act tantamount to repeal;” and thirdly, towards the close of 
the first Empire, the practice developed of requiring or permittj 
the governor to “reserve” certain bills, that is, to accept them 
subject to assent being finally given by the Crown in England", 
In this last case, responsibility for refusal thus rested di 
upon the home government. These practices, initiated while the 
monach still governed, were continued intact when the monareh’s 
powers became vested in fact in the cabinet. Thus while the 
Royal “veto” died with Queen Anne in the government of 
England, it has survived, in restricted form at least, in colonial 
and Dominion governments to the present day. 


The Present Position 


The constitution of the Dominion of Canada is typical of 
Dominion constitutions in this respect. The British North 
America Act, 1867, states: 


“ss. Where a Bill passed by the Houses of Parliament is 
presented to the Governor-General for the Queen’s assent, 
he shall declare, according to his discretion, but subject to 
the provisions of this Act and to Her Majesty’s instructions, 
either that he assents thereto in the Queen’s name, or that 
he withholds the Queen’s assent, or that he reserves the Bill 
for the signification of the Queen’s pleasure. 

“56. Where the Governor-General assents to a Bill in the 
Queen’s name, he shall by the first convenient opportunity 
send an authentic copy of the Act to one of Her Majesty's 
Principal Secretaries of State, and if the Queen in Council 
within two years after receipt thereof by the Secretary of 
State thinks fit to disallow the Act, such Disallowance. .. 
being signified by the Governor-General, by Speech or Message 
to each of the Houses of Parliament or by Proclamation, 
shall annul the Act from and after the day of such significa- 
tion.” 


These clauses it will readily be seen make provision for the 
threefold control of Dominion legislation noted above, that i§ 


%” Ibid., pp. 287-299. Professor Keith estimates that 469 out of 8,563 or §.5 
cent of all legislation in continental colonies prior to the Revolution was 
allowed. 

" Tbid., p. 243. 


[12] 








o 
2 


eiehag & 


t of 


E 


| of 
orth 


FR a 





515 


refusal of assent by the governor, disallowance and reservation. 
As regards refusal of assent by the governor, the development of 
cabinet government in the Dominions has made it as obsolete as 
the exercise of the royal “veto” on imperial legislation, and 
its existence in law is of no consequence. All doubt on this point 
has been laid at rest by the statement of the Imperial Conference 
of 1926, “That the Governor-General of a Dominion is the 
representative of the Crown, holding in all essential respects the 
same position in relation to the administration of public affairs 
in the Dominion as is held by His Majesty the King in Great 
Britain.” Not so clear, however, is the position as regards dis- 
allowance and reservation, and it was to the complete removal 
of these restrictions that the technical committee of 1929 turned 
its attention. 


Recommendations of the Conference 


(A) DISSALLOWANCE 


As regards the prerogative right of disallowance, that is to 
say, the right of the Crown apart from statutory authority to 
disallow Dominion legislation, the committee agreed that it does 
not exist in so far as the Dominions are concerned since it has 
been embodied in statute form in their respective constitutions. 
It still remains, however, as a statutory right under the constitu- 
tions of Canada,” Australia,” South Africa,“ and New Zealand,” 
though it has not been exercised since 1873.” 

However, disallowance on the advice of the British Government 
would be clearly contrary to the principles enunciated in the 
Report of 1926 that “it would not be in accord with constitutional 
practice for advice to be tendered to His Majesty by His Majesty’s 
Government in the United Kingdom in any matter appertaining 
to the affairs of a Dominion against the view of the Government 
of that Dominion.” Accordingly the Conference agreed “that the 
present constitutional position is that the power of disallowance 


™B. N. A. Act, 1867, sec. 56. 

“Commonwealth Act, 1900, sec. 59. 

“South Africa Act, 1909, sec. 65. 

“New Zealand Act, 1852, sec. 58. 

“Keith: Responsible Government in the Dominions, 2nd ed., Vol. II, p. 758. 
mp is definitely obsolescent, though it is too much to say that it is obsolete.” 


[13] 





can no longer be exercised in relation to Dominion legislation® 
It concluded that those Dominions with power to amend the, 
own constitutions could, if they desired, abolish entirely the leg 
power of disallowance, and that the British Government ghoul 
recommend the appropriate legislation to Parliament to abolish 
it for the other Dominions if they so requested. 

A single exception to the right of a Dominion to abolish 
disallowance is recommended in the case of bonds or stocks 
which have acquired or will acquire in Great Britain the statys 
of trustee funds under the Colonial Stock Act, 1900, which 
expressly provided for disallowance of Dominion or colonial 
legislation impairing the obligation of contract as regards such 
bonds or stocks. Since, however, all governments of the Common. 
wealth agreed to this exception by adopting the Report, it cap 
scarcely be said to be contrary to the principles that disallowance 
may not be exercised against the will of a Dominion Government, 
or may be barred by action of a Dominion. In this case the 
Dominions have clearly expressed consent in advance. 


(B) RESERVATION 


“Reservation means the withholding of assent by a Governor. 
General or Governor to a Bill duly passed by the competent 
Legislature in order that His Majesty’s pleasure may be taken 
thereon.”” Like disallowance reservation may now be deemed 
to rest on a statutory basis rather than the prerogative in so far 
as the five senior Dominions are concerned, since it has been 
expressly embodied in their constitutions.” In the case of all five 
Dominions it is permitted,” while in the case of New Zealand 
Australia, and South Africa it is expressly required for certain 
classes of bills." Moreover, certain imperial Acts applicable to 
the whole Empire, notably the Merchant Shipping Act, 1894,” and 
the Colonial Courts of Admiralty Act, 1890,” expressly requite 

“Report, 1929, par. 23. 

WReport, 1929, par. 26. 

% That is, all except that of Newfoundland which rests on Letters Patent 
in cae = = — form oe ——, Atsien iii bs 

Yew Zealan ct, 1852, secs. 56 and 59. rica 1909, secs 
and 66. B. N. A. Act, 1867, secs. 55 and 57. Constitution of the trish Free 
State Act, 1921, sec. 41. Commonwealth Act, 1900, secs. 58 and 6o. 

"New Zealand Act, 1852, sec. 65. Commonwealth Act, 1900, sec. 74. South 

Africa Act, 1909, secs. 64, 106, 151. 


* Merchant Shipping Act, 1894, sec. 735. 
53 and 54 Vic. ¢c. 37. 
[14] 
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reservation of Dominion bills on merchant shipping and ad- 
miralty jurisdiction. Reservation may thus be classified as “dis- 
cretionary” and “compulsory”. In both cases reservation has 
been largely superseded by the practice of Dominion legislatures 
of inserting a suspending clause in bills subject to reservation to 
the effect that the bill in question shall not become law unless 
Dolish | assented to by His Majesty, that is to say, by the British Govern- 
stocks ment. This practice, however, while saving the self-respect of 
status | Dominion legislatures, has the same result legally, and is equally 
which | 4 restriction on the legislative power of the Dominions. 
lonial As to “discretionary” reservation, it is clear that the Governor- 
such General no longer exercises a personal discretion in the matter. 
mon- | (On the other hand, the right of the Crown on the advice of. its 
tcan | British Ministers to instruct him to reserve any particular bills 
vance or any class of bills can scarcely be considered obsolete.” Yet 
ment, itis clearly out of line with the constitutional principles of equality 
> the | of status. ‘ 
As respects both discretionary and compulsory reservation, the 
Report of 1929 noted that the governing principle was that “it 
is the right of the Government of each Dominion to advise the 
Crown in all matters relating to its own affairs and that con- 
- sequently it would not be in accordance with constitutional practice 
aken for advice to be tendered to His Majesty by His Majesty’s Govern- 
: ment in the United Kingdom in any matter appertaining to the 





far affairs of a Dominion against the view of the Government of that 
been Dominion.”” As in the case of disallowance the Conference 
five advised that those Dominions with power to amend their constitu- 
and, tions had authority to abolish the statutory power as embodied 
Soar in their constitutions, and that the constitutional practice in the 
58 case of the other Dominions would be that the British Government 


7 “Prior to 1878 he was commanded in advance by his instructions to reserve 
juire bills of several classes (Kennedy: Constitution of Canada, pp. 342-3}, and during 
the period 1867 to 1878 some twenty-one bills were actually rese under these 
instructions. (Kennedy: Statutes, Treaties and Documents of the Canadian 
Constitution, p. 672.) Following representations from the Canadian Governmen 


atent, however, the Governor-General’s instructions omitted all reference to classes 0 

bills which must be reserved. This formed a precedent for instructions to the 
8. 64 Governor-General of other Dominions, thou instructions to governors of 
Free Australian states and self-governing colonies which have not attained the status 
f of a Dominion still retain references to various classes of bills which he is 
South required to reserve. The change did not, however, prevent the issue of instruc- 


tions as regards specific bills in the absence of suspending clauses being inserted 
therein. (Keith: Responsible Government in the Dominions, 2nd ed., p. 751.) 
*Report, 1929, pars. 32 and 33. 
[15] 





should recommend appropriate legislation to Parliament if such 
Dominions requested abolition. The cases of statutes other thay 
Dominion constitutions, as for example, the Merchant Shipping 
Act, 1894, are covered later by the recommendations as 

the abolition of the Colonial Laws Validity Act. Thus the time 
honoured powers of disallowance and reservation may now be 
relegated to the constitutional scrap heap on the motion of the 
Dominion concerned. 


SUBORDINATION OF DoMINION LEGISLATURES 
1. Territorial Limits 


At common law Dominion legislatures are legislatures of 
dependencies and as such confined by territorial limits save by 
grant of Parliament.” Until recently it was held as axiomatic 
that this limit was absolute and complete save by express grant 
of Parliament. This constituted a serious practical restriction on 
Dominion legislatures, as for example, in the matter of enforcing 
revenue laws, and criminal law, as well as regards taxation. In 
certain cases Parliament has, however, expressly granted extra- 
territorial jurisdiction”. In others residents of Dominions were 
made amenable to British law when they went outside the ter- 
ritory. In others again, the Dominions reached the end in view 
by indirection, as in the case of punishing bigamy committed out 
side the territory if the offender left the territory with the intent 
to commit bigamy.” A recent judicial decision in Canada, how- 
ever, has raised the question whether the general clause em 
bodied in Dominion constitutions empowering the legislature “to 
make laws for the peace, order and good government” of the 
Dominion concerned does not include incidental powers of extra 
territorial legislation.” The authority of Dominion legislature 
to legislate for matters beyond territorial limits is thus today 4 
matter of doubt, but it would seem clear that such power as they 
do possess is limited to that granted by Parliament expressly or 
by necessary implication. 

% MacLeod v. Attorney-General N. S. W. (1891) A. C. 455. Keith: Respow 
sible Government in the Dominions, 2nd. ed. pp. 321-36. 

"e.g. Naval Discipline (Dominion Naval Forces) Act, 1911. 

% e.g. in the case of extradition of offenders against Dominion laws. Fugitive 
Offenders Act, 1881, 44 & 45, Vic. c. 69. 

In re Criminal Code Bigamy sections, 27 S. C. R. 461. 

“Trenholm v. McCarthy. p. L. R., 1930, Vol. I, 674. 

[16] 
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The Report of 1929 boldly recommends clearing up all obscur- 
ities and sweeping away any existing restrictions at a single 
stroke by Act of Parliament declaring: “It is hereby declared and 
enacted that the Parliament of a Dominion has full power to make 
laws having extra-territorial operation.” (par. 43-) 


2. The Doctrine of Repugnancy; the Colonial Laws 
Validity Act 


From an early date in the history of British colonial govern- 
ment, colonial legislatures have been restricted by their charters 
or by instructions to the governor which forbade colonial leg- 
islatures to pass legislation repugnant to the laws of England.” 
In the first Empire, this rule was upheld in general by the practice 
of disallowance rather than by the courts, though there are 
instances on record where the courts attempted to enforce it.” 
By the nineteenth century the rule had become anchored in con- 
stitutional law and left more and more to the courts to enforce. 
But the exact meaning of this doctrine remained long in doubt. 
A series of decisions in Australia in the middle of the nineteenth 
century which led in practice to restricting greatly the area of 
legislative competence” brought about finally a statutory defini- 
tion of the doctrine in the Colonial Laws Validity Act, 1865." 
This Act declared in effect that only such imperial legislation as 
was expressly declared to extend to the colony or did so by nec- 
essary intendment should be held to restrict the power of the 
colonial legislature, and that colonial legislation repugnant to 
such legislation of the British Parliament should be void only 
to the extent of that repugnancy. 

A charter of liberties for colonial legislatures at the time, the 
Colonial Laws Validity Act and the doctrine which it defined 
have today become a badge of inferiority on Dominion legis- 
latures. Nevertheless, they have been the safeguard for imperial 
legislation designed to secure uniformity throughout the Empire, 
as, for example, in the case of merchant shipping legislation. 
It has been, moreover, the legal foundation for Dominion con- 
a 

aig. Winthrop "r Letchmere M ta) which pride i222. a 5, a 


“Keith: Responsible Government in the Dominions, 2nd ed., p. 339. 
e Appendix, p. 39. 
{17] 
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stitutions which are nothing more, legally, than statutes of ‘the 
British Parliament extending to the respective Dominions.” The 
decisions of the Conference in this connection are thus of great 
legal importance. 

It recommends, first,” that the Colonial Laws Validity Ag 
cease to apply to the Dominions; secondly, that in order to prevent 
the operation of the old common law doctrine of non-repugnaney 
it be expressly declared by the Parliament of Great Britain that 
no statute of a Dominion Parliament shall be void on the grounds 
that it is repugnant to the law of England or any existing of 
any future Act of the Parliament of Great Britain, and further, 
that the power of a Dominion Parliament shall include the 
power to repeal or amend any such Act in so far as it is part 
of the law of the Dominion concerned; thirdly, that, inasmuch 
as constitutional convention has already established that the 
Parliament of Great Britain may legislate for a Dominion 
only at its request and with its consent, it be further declared by 
Parliament that “no Act of Parliament hereafter made shall ex. 
tend, or be deemed to extend, to a Dominion as part of the law in 
force in that Dominion unless it is expressly declared therein 
that that Dominion has requested and consented to the enactment 
thereof.’”” 

From this resignation of power by the British Parliament im 
favor of the Dominions, certain reservations were found neces 
sary. The Dominion constitutions, in so far as they are embodied 
in statute form, are nothing more nor less than Acts of the 
Imperial Parliament. The complete abrogation of the rule of 
repugnancy would have removed all restrictions on the powers 
of Dominion legislatures to amend their constitutions. In the 
case of the federations, Australia and Canada, this would have 
removed the safeguards of the states and provinces against i 
vasion of their respective powers by the Dominion legislatures 
concerned, a result which would have opened the way to the d& 
struction of the federal system on the motion of the Dominion 


% Except that of Newfoundland which rests on Letters Patent rather than 
statute. 

*Report, 1929, pars. 50-71. : 

"Italicized words inserted by Conference, 1930, for greater clarity. 


[18] 
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Parliaments alone. The constituent powers of the New Zealand 
Parliament are also a matter of doubt. The Conference agreed, 
therefore, that as respects Canada, Australia, and New Zealand 
the proposed Act of Westminster should not alter in any way 
the power of these Parliaments as respects the alteration of the 
constitutions of their respective Dominions.” 

Conversely, the changes are not intended to alter in any way 
the powers of the provinces of Canada and the states of Australia. 
The Report, indeed, does not affect their powers or position in 
the least. The doctrine of the supremacy of the British Parliament 
and the Colonial Laws Validity Act will continue to apply alike 
to the provinces and the states as well as the present territorial 
limits on their legislative powers. Nor does the Report affect 
the present position as regards reservation or disallowance in the 
Australian states or the provinces of Canada. Change in any of 
these respects can be brought about only by the proper constituent 
authority in the Dominion concerned.” 


UnrrorMity or LEGISLATION THROUGHOUT THE COMMONWEALTH 


Uniformity of legislation in matters of common concern to 
the whole Empire has hitherto been obtained in large measure 
by imperial legislation, supported by the doctrine of repugnancy. 
This applied to such matters as prize jurisdiction, admiralty juris- 


"Report, 1929, pars. 62-67. A special difficulty subsequently arose as respects 
Certain provinces were apprehensive lest, my the wording of the 
Report, the provinces were not sufficiently safeguarded, and representations 
were made to the Government of Canada that in any case the provinces should 
be consulted before Canada assented to the proposed Statute of Westminster, 
since the Statute constituted in effect a change in the Dominion’s constitution. 
feotingly, Canada’s representatives at the Imperial Conference of 1930 
request: that the proposed repeal of the Colonial Laws Validity 
should not extend to nada until the Government of Canada formally assented 
thereto. A conference of the provinces was subsequently called by the Dominion 
Government and the change was formally assented to by the provinces. The 
following special clauses to be inserted in the Statute of Westminster were 
drafted to meet the Canadian situation: 

“(1) Nothing in this act shall be deemed to apply to the repeal, amendment 

or alteration of the British North America Acts, 1867 to 1930, or any © . 

tule or regulation made thereunder. 

“(2) The powers conferred by this act upon the Parliament of Canada or 

ein the legislatures of the provinces shall be restricted to the enactment 

of laws in relation to matters within the competence of the Parliament of 

Canada or of any of the legislatures of the provinces respectively.” Canada: 

House of Commons Debates, June 30, 1931. 

*At the Conference of the Canadian peerings to discuss the pomees 
Statute of Westminster it was agreed by all provinces that the Colonial ws 
Validity Act should be repealed as respects the provinces as well and a clause 
to that effect was drafted to be inserted in the proposed Statute. Canada: House 
of Commons Debates, June 30, 1931. 
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diction, merchant shipping, extradition, foreign enlistment, ang 
nationality. Under the new régime, which will be brought abou 
by the proposed Statute of Westminster, uniformity will be possible 
only by prior agreement between the members of the British 
Commonwealth and joint and similar legislation on the subject 
concerned. The Conference of 1929 (and the Imperial Conference 
of 1930) did not attempt to cover all subjects of common eon. 
cern. On five subjects, succession to the Throne and the Royal 
Titles, nationality, merchant shipping, admiralty jurisdiction, and 
an intra-Empire arbitral tribunal, agreement as to joint action was, 
however, reached. 


1. Succession to the Throne and the Royal Style and Titles* 


Succession to the Throne is regulated by the Act of Settlement, 
1700, and the Royal Style and Titles by Imperial Orders in 
Council issued from time to time. At present the latter are 
governed by the proclamation of May 13, 1927, issued in accord 
ance with the imperial statute of the same year.“ Prior to 19% 
succession and title were presumed to be matters of imperial 
concern alone, but in the Imperial Conference of that year 
agreement was reached in regard to a change in title to bring 
it into line with the creation of the Irish Free State. 

The Conferences of 1929 and 1930 agreed that the new status 
of Dominion legislatures demanded a change in the method of 
regulating succession and title. It recommended, therefore, the 
inclusion in the proposed Statute of Westminster a declaration 
to the effect that changes henceforth should require “the assent 
as well of the Parliaments of the Dominions as of the Parliament 
of the United Kingdom.”” 


2. Nationality 


A second subject at present regulated by statutes of the Imper- 


® See Anson: Law and Custom, II, Chap. 2. Hudson, M. O.: “Style and Titles 
of ae Denney Majesty,” American Journal of International Law, Vol. 22, No. i, 
PP. 140-50. 

“117 and 18 Geo. V c. 4. 

“Report, 1929, pars. 59-61. Imperial Conference 1930, Summary of Proceedings, 
p. 21. 

Professor Keith cites the case of disallowance of a Maryland statute of 1707 
recognizing the sovereign on the ground that it was officious, This is an in- 
teresting contrast between the first pire and the present. Keith: Constitutional 
History of the First British Empire, p. 289. 
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jal Parliament is that of nationality. Nationality in the British 
Empire may be of two kinds, (1) “imperial”, or (2) “local”. 
“Imperial” nationality may be acquired by birth, by naturalization 
in the United Kingdom, or by naturalization in a Dominion 
which has adopted the British Naturalization Act.“ “Imperial” 
or British nationality entitles the holder to the full status of a 
British national anywhere in the Empire or without. “Local” 
nationality may be granted in any Dominion or colony on condi- 
tions other than those embodied in the imperial act.“ It does 
not entitle the holder to the privileges of British nationality out- 
side the colony or Dominion where he has become nationalized.* 
In recent years the whole subject has been further complicated 
by the entrance of the Dominions into world affairs. This has 
made it advisable for them to define “Dominion” nationality; two 
Dominions have already done so for the purpose of their member- 
ship in the Permanent Court of International Justice.” 

Under the proposed changes the protection of the Imperial 
Parliament to the status of “Imperial” or British nationality will 
be swept away. It is, however, obviously of great practical 
importance, alike for facilitating intercourse within the Empire 
and for the conduct of relations with other countries, that the 
status be retained. It is equally obvious that the separate status 
of nationals resident in the Dominions must be recognized for 
the satisfactory conduct of Dominion foreign affairs, as for 
example, in the case of state responsibility. Realizing these needs, 
the Imperial Conference of 1930 (following a general recom- 
mendation of the technical committee of 1929) advised no radical 
changes in the present situation.“ It affirmed the desirability of 
retaining, and indeed strengthening, the status of common nation- 
ality. It agreed that any change should continue the common 
status, and should be effected only after consultation and agree- 
ment between the members of the Commonwealth. While rec- 

ety and Status of Aliens on 1914. 4 and 5 Geo. V c. 17; 8 and 
9 Geo. V c. 38; 12 and 13 Geo. Vc. 4 

“On the whole subject see Keith: Responsible Government in the Dominions 
(1928), pp. 1041-48. 

“Thus a naturalized citizen of a Dominion found himself interned as an 
enemy alien in Great Britain during the war. Markwald v. Aurea Genie 
(1920) 1 Ch. 348, and R. v. Frances, ex parte Markwald (1018) 1 K. B. 647. 

“Canada (Revised Statutes. c. 21) and South Africa. Keith: Responsible 


Government, p. 1047. 
“Report, 1929, pars. 73-79. 
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ognizing the necessity of separate definition by a Dominion of 
Dominion nationality, it recommended that this definition should 
correspond as closely as possible with that of common nationality, 
And further, that a Dominion adopting the status of commog 
nationality should also recognize the status as declared by other 
members of the Commonwealth. That is to say, when a Dominion 
by statute adopts common nationality, it should recognize as 
coming under that definition persons who have acquired a common 
nationality under the law of another unit of the Commonwealth* 


3. Merchant Shipping 


Probably no field of legislation is more vitally affected by the 
proposed changes than that of merchant shipping. The complexity 
of the subject, the desirability of maintaining all possible uniform- 
ity in legislation, and the dangers to shipping interests and trade 
incident to decentralized control, make this section of the report 
of more than academic importance. 

Hitherto the foundation of merchant shipping law throughout 
the Empire has been the legislation passed from time to time 
by the British Parliament, and particularly the Merchant Shipping 
Act of 1894 which consolidated previous statutes. While the 
Dominions were empowered to amend certain sections of the 
Merchant Shipping Act, notably those applying to the coastal 
trade, in general such legislation was subject to “reservation”. 
While assent was not often refused, the Dominions did not have 
complete control even over ships registered elsewhere and entering 
Dominion ports. 

The grant of power to the Dominions in respect to extra 
territorial legislation and the repeal of the doctrine of repugnancy 
will profoundly effect the control of merchant shipping. A Domin- 
ion will have (1) complete legislative control over its own ships, 
whether in territorial waters or on the high seas, subject, of 
course, to the usages of international law when such ships are 
in the territorial waters of a foreign state or a sister Dominion; 

and (2) such control as any sovereign states exercise over foreign 

“Imperial Conference, 1930; Summary of Proceedings, Part VI, (b). As to the 
status of married women, it was agreed that such members as had si the 


Nationality Convention reached at The Hague in 1930 should carry out t e 
ment but no general agreement for the Commonwealth as a whole was 


Ibid. (a). 
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ships or ships registered in other parts of the British Empire 
when such ships enter its territorial waters; and (3) complete 
control over its own coastal trade. Thus the equality of the 
Dominion legislatures with the British Parliament in the control 
of merchant shipping is provided for. 

The statement of principles is, however, the simplest part of 
the problem. The real difficulty is to assure such uniformity in 
legislation and control as would be conducive to the mutual 
benefit of all concerned. Such uniformity in the future can be 
brought about only by voluntary agreement and reciprocal legisla- 
tion between the different members of the Commonwealth. The 
Conference of 1929 recommended, to begin with, an intra~-Common- 
wealth agreement, continuing largely the present regulations for 
a fixed period of years with provisions for periodical revision. 
This agreement should cover such subjects as uniform qualifica- 
tions of ownership entitling ships to be registered, common 
standards of safety, uniformity of treatment in all ports of the 
British Empire for all ships registered within the Empire, certifi- 
cates of competency and service, etc.” 

A draft agreement was prepared by the British Government 
prior to the Imperial Conference of 1930, and it was there ac- 
cepted, each member pledging itself to enact the necessary 
legislation. It is to last five years, and thereafter subject to 
denunciation in whole or in part by any member of the Common- 
wealth on twelve months’ notice. It may, moreover, be amended 
in the meantime by mutual agreement, any three members being 
competent to call a conference on the matter.” 


4. Admiralty Courts 


The authority of the Dominion legislatures over courts of 
admiralty is very similar to that over merchant shipping. That 
is to say, the foundation of admiralty jurisdiction is legislation 
of the British Parliament, particularly the Colonial Courts of 
Admiralty Act, 1890, which the Dominions are permitted to 
amend or repeal in certain particulars, subject to reservation of 


“Tt should be noted that this part of the Report applies in general to India 
as well as to the Dominions. 
“Draft agreement. Part X, Summary of Proceedings, 1930. 
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such legislation and the consent of the British Government. The 
Conference recommends that the Dominions should be given 
power to repeal or amend the whole Act, but that an agreemen 
should be entered into to provide for uniformity as far as possible | To 1 


in the admiralty law of the Empire. | of “cor 
in” art 

5. An Intra-Empire Tribunal for the Settlement of Disputes should 

se. TI 


This subject was considered but briefly by both Conferences, 
i though it is of momentous importance. At present the sole intra. t 
; Empire tribunal is the Judicial Committee of the Privy Couna | “2” 
: and it exists for disputes between individuals rather than between 
Governments. Indeed, it is extremely doubtful if one member of 
; the Commonwealth could bring suit against another before this, 
i or any other court." Moreover, the jurisdiction of the Judicial _— 
: Committee does not extend to Great Britain itself, except on 


admiralty matters, but to the Empire outside “the realm.” This poo 
lack of an intra-Empire tribunal has been rendered somewhat ine 
anomalous by the acceptance of the compulsory jurisdiction of field 
the Permanent Court of International Justice by all members of ve 
the Commonwealth, except as regards disputes between them- a a 


selves.” 

An intra-Empire tribunal has been mooted for some years; it 
remained for the technical committee of 1929 to make a formal 
recommendation to this effect.” The Conference of 1930 adopted “T 
and enlarged upon the proposal.“ It agreed that machinery for that 
the settlement of disputes between members of the British with 
Commonwealth was “desirable” but that ad hoc procedure rather Sove 
than a permanent institution was preferable. It further agreed 
to “voluntary” rather than “compulsory” jurisdiction, and | Ame 
limiting jurisdiction to “justiciable”’ issues “between gover | 


prer 
ments.” As to the method of procedure, it agreed that an ad hoc edgi 
tribunal consisting of five members, all drawn from the British Brit 


| 

| 

| 
Commonwealth, should be constituted for each dispute as it arose, { 
each Party to choose two, one of whom should hold high judicial by | 


%! Baty: “The Structure of the Empire,” Journal of Comparative Legislation, 
Vol. XII, 3rd ser. Part IV, p. 157. 

Jreland alone made no exception of disputes inter se the British Common 
wealth of Nations. Cmd. 3452. 

SReport, 1929, par. 25. 

“Summary of Feoces ings, 1930. Part VI (d). 
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office or be a distinguished jurist in a unit of the Commonwealth 
other than a party to the dispute, and the four members thus 
selected to choose a fifth to act as chairman. 

To many it will no doubt appear surprising that in these days 
of “compulsory” jurisdiction of international tribunals, and “all- 
jn” arbitration agreements the British Commonwealth of Nations 
should go no further as respects the settlement of disputes inter 
se. The contrast between this agreement and the acceptance of 
the compulsory jurisdiction of the World Court (except as to 
disputes inter se) is particularly striking. One reason for the 
difference is no doubt the influence of history in the relations 
between Great Britain and the Dominions. Its great precedents 
are political conventions not judicial decisions, and there is a 
general aversion to letting the constitution of the Commonwealth 
become static as it might become were the settlement of issues 
left exclusively to the hardening influences of the courts or 
arbitral tribunals. In time intra-Empire arbitration may lead’ to 
the establishment of a permanent tribunal with a more definite 
field of competence, even perhaps to compulsory jurisdiction, but 
it is entirely against British tradition to erect ready-made institu- 
tions of this character. 


THE Ties OF THE EMPIRE IN 1776 AND 1931 


“The fundamental principle of the [American] Revolution was, 
that the Colonies were co-ordinate members with each other and 
with Great Britain, of an Empire united by a common executive 
Sovereign but not united by any common legislative Sovereign. 
The legislative power was maintained to be as complete in each 
American Parliament as in the British Parliament. And the royal 
prerogative was in force in each Colony by virtue of its acknowl- 
edging the King for its executive magistrate, as it was in Great 
Britain by virtue of a like acknowledgment there. A denial 
of these principles by Great Britain and the assertion of them 
by America produced the Revolution.” Thus wrote Madison 
after the Revolution. The wheel has come full circle. 
With the passing of the proposed Statute of Westminster 


"Quoted. Marriott: “The Crown and the Empire,” Fortnightly Review (Oct. 
1930), Vol. 128, No. 766, p. 444. 
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the Dominions will have attained so far as it is l 
possible the position demanded by the men of 1776. And jet 
there are differences from the situation in 1776. The American 
colonists denied the legal supremacy of Parliament ;" the present 
Empire admits it, though requesting statutory guarantees against 
its use except by express consent. Parliament as a sovereign 
legislature cannot, of course, legally bind its successors or eyen 
itself. Yet with the passing of this Act, its reassumption of 
authority over the present Dominions will become as remote a 
possibility as over the colonies which revolted in 1776. 

What then will remain of the legal ties of Empire? Only the 
one and indivisible Crown, “the common executive sovereign,’ 
to quote Madison. That this is still a real legal tie is evident from 
the proposals as respects Succession to the Throne and the Royal 
Style and Titles. Clearly the King is King of all the Dominions 
as well as of Great Britain, and no Dominion could legally cut 
itself adrift from the Empire on its own motion without the 
consent, and possibly, reciprocal legislation by all members of 
the Commonwealth. The political possibility of cutting the painter 
by unilateral action, and perhaps the moral right to do so, are, 
of course, other questions. 

But the practical question, How can the Crown act on the 
advice of six different ministries (and possibly seven, if India be 
included), responsible to six (or seven) different legislatures? 
remains unanswered. It is indeed more difficult to answer than 
heretofore when the superiority of the King’s British ministers, 
and the legal supremacy of the British Parliament still remained 
political facts. No legal formula for the new situation is suggest- 
ed, nor is one perhaps possible. But legal forms, as a means of 
holding the Commonwealth together, have long passed their use- 
fulness. Indeed, law which contradicts political and social fact 
may be a brake on progress, if not positively dangerous. “While 
certain elements of the old system of Imperial control were 
maintained, even though it was only in form, the will to co 
operate was correspondingly weakened,” declared Mr. McGilligan, 
Minister of the Irish Free State, at the opening of the last Imper- 
ial Conference. “So long as any form of control remained ¢o- 

% See McIlwain: The American Revolution. 
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operation had to be tinged with some colouring of compulsion. 
That made it less whole-hearted and less effective.” 

In the future, even more than in the past, will, not force or 
legal forms, must be the cement of Empire. Only by the will to 
maintain the British Commonwealth of Nations, and the will on 
the part of each member to remain within it, can the Common- 
wealth continue as anything of a political unit in world affairs. 
And will implies mutual confidence, mutual forbearance, mutual 
good faith. Not by standing on rights, but by subordinating 
rights to the common good, not by seeking individual advantage, 
but by subordinating the individual interests to the interests of 
all when they conflict, can the Commonwealth be maintained. 
The unity of the British Commonwealth of Nations is at bottom 
a moral unity, and only in the exercise of a highly refined polit- 
jcal morality is there hope of its continuance. 


“Imperial Conference, 1930, Appendices to the Summary of Proceedings, Cmd. 
3718, p. 21. 2 
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APPENDICES 
* *+ *&* © *& * 
Part I].—Oricin anp Purpose or ConFERENCE* 
GENERAL 


6. The present Conference owes its origin to a recommendation 
contained in the Report of the Imperial Conference of 1926. The 
Inter-Imperial Relations Committee of that Conference made 4 
recommendation, which was approved by the full Conference, that a 
Committee should be set up to examine and report upon certain 
questions connected with the operation of Dominion legislation, and 
that a Sub-Conference should be set up simultaneously to deal with 
merchant shipping legislation. This recommendation was approved 
by the Governments concerned, and the present Conference was 
established to carry out those tasks. 


7. The Report of the Imperial Conference of 1926, in addition to 
setting forth the problems which required further examination, con- 
tained first and foremost a statement of the principles regulating 
the relations of the members of the British Commonwealth of Nations 
at the present day. It is desirable to recall these principles as they 
establish the basis and starting point of the work of the present 
Conference. 


8. The Report of the Imperial Conference declared in relation to 
the United Kingdom and the Dominions that 
“They are autonomous communities within the British Empire, 
equal in status, in no way subordinate one to another in any aspect 
of their domestic or external affairs, though united by a common 


allegiance to the Crown, and freely associated as members of the 
British Commonwealth of Nations.” 


The Report recognized, however, that existing administrative, leg- 
islative and judicial forms were admittedly not wholly in accord with 
the position as described, a condition of things following inevitably 
from the fact that most of these forms dated back to a time well 
antecedent to the present stage of constitutional development. 


9. With regard to the position of the Governor-General it was 
placed on record in the Report that it was an essential consequence 
of the equality of status existing among the members of the British 


“Reprinted from the Report of the Conference on the Operation of Dominion 
Legislation and Merchant Shipping Legislation, 1929, Ottawa, 1930. 
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Commonwealth of Nations that the Governor-General is the repre- 
sentative of the Crown, holding in all essential respects the same 
position in relation to the administration of public affairs in the 
Dominion as is held by His Majesty the King in the United Kingdom, 
and that he is not the representative or agent of His Majesty's 
Government in the United Kingdom or of any Department of that 


Government. 

to. With regard to certain points connected with Dominion leg- 
jslation—disallowance, reservation, the extra-territorial operation of 
Dominion laws, and the Colonial Laws Validity Act—the Imperial 
Conference of 1926, while recognizing that there would be grave 
danger in attempting in the limited time at their disposal any im- 
mediate pronouncement in detail on issues of such complexity, set 
forth certain principles which were considered to underlie the whole 
subject. As regards disallowance and reservation it was recognized 
that, apart from provisions embodied in Constitutions or in specific 
statutes expressly providing for reservation, it is the right of the 
Government of each Dominion to advise the Crown in all matters 
relating to its own affairs; and that consequently it would not be in 
accordance with constitutional practice for advice to be tendered to 
His Majesty by His Majesty’s Government in the United Kingdom 
in any matter appertaining to the affairs of a Dominion against the 
view of the Government of that Dominion. It was also suggested 
that the appropriate procedure with regard to projected legislation in 
one of the self-governing parts of the Empire which may affect the 
interest of other self-governing parts is previous consultation between 
His Majesty’s Ministers in the several parts concerned; and it was 
stated that, with regard to the legislative competence of members of 
the British Commonwealth of Nations other than the United King- 
dom, and in particular to the desirability of those members being 
enabled to legislate with extra-territorial effect, the constitutional 
practice is that legislation by the Parliament of the United Kingdom 
applying to a Dominion would only be passed with the consent of the 
Dominion concerned. 


11. It was, however, considered that there were points arising out 
of these considerations, and in the application of these general prin- 
ciples, which required detailed examination. In the first place, there 
remains a considerable body of law passed by the Parliament of the 
United Kingdom which still applies in relation to the Dominions and 
at present cannot be repealed or modified by Dominion Parliaments; 
secondly, under the existing system His Majesty’s Government in the 
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United Kingdom retains certain powers with reference to 


legislation ; and, thirdly, while the Parliament of the United Kingdom 


can legislate with extra-territorial effect, there is doubt as to. the 
powers in this respect of Dominion Parliaments. The Imperial Confe,. 
ence accordingly recommended that steps should be taken by th 
United Kingdom and the Dominions to set up a Committee with terms 
of reference on the following lines :— 


“To enquire into, report upon, and make recommendations 
concerning— 

“(i) Existing statutory provisions requiring reservation of 
Dominion legislation for the assent of His Majesty or authorizing 
the disallowance of such legislation. 

“(ii) (a) The present position as to the competence of Dominion 
Parliaments to give their legislation extra-territorial operation, 

“(b) The practicability and most convenient method of giving 
effect to the principle that each Dominion Parliament should | have 
power to give extra-territorial operation to its legislation in all 
cases where such operation is ancillary to provision for the peace, 
order, and good government of the "Beedsion 

“(iii) The principles embodied in or underlying the Colonial 
Laws Validity Act, es and the extent to which any provisions 
of that Act ought to repealed, amended, or modified-in the 
light of existing relations between the various members of the 
British Commonwealth of Nations as described in this Report” 
(i.e., the Report of the Imperial Conference). 


MERCHANT SHIPPING 


12. The Imperial Conference of 1926 also considered the general 
question of Merchant Shipping legislation. On this subject the Confer- 
ence pointed out that, while uniformity of administrative practice was 
desirable and, indeed, essential as regards the Merchant Shipping leg- 
islation of the various parts of the Empire, it was difficult to reconcile 
the application, in their present form, of certain provisions of the 
principal statute relating to Merchant Shipping, viz. the Merchant 
Shipping Act, 1894, with the present constitutional status of the several 
members of the British Commonwealth of Nations. The Conference 
came finally to the conclusion that the general question of Merchant 
Shipping legislation should be remitted to a special Sub-Conference 
which it was thought might most appropriately meet at the same time 
as the Committee already mentioned. 


13. On further examination of the problems involved, it appeared 
more convenient that the Committee and the special Sub-Conference 
should be organized as a single Conference. After consultation be 
tween the respective Governments this view received general acceptance, 
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and the terms of reference to the present Conference accordingly 


a include, in addition to those set out above, a reference— 
to “To consider and report on the principles which should govern, 
; the in the general interest, the practice and legislation relating. to 
onfer. Merchant Shipping in the various parts of the Empire, having 
"Y the regard to the change in constitutional status and general relations 
term: | which has occurred since existing laws were enacted.” 
POSITION OF INDIA 
ions 14. The Imperial Conference of 1926 recommended that arrange- 
i ments should be made for the representation of India at the Sub- 
ing Conference on Merchant Shipping questions; but did not suggest that 
India should be represented on the proposed Committee. As a result, 
ion however, of preliminary examination of the matters falling within 


the scope of the terms of reference to the proposed Committee, it 


= appeared that, while the position of India was a special one, some of 
all the matters likely to come up for detailed discussion at the present 
ce, Conference might be of interest to that country. It was consequently 
ial agreed that arrangements should be made for the representation of 
ns India at the present Conference for the discussion of the subject ‘of 
he Merchant Shipping and of such other particular subjects arising at 
. the Conference as might be of direct interest to India. 
THE QUESTIONS BEFORE THE CONFERENCE 
15. In approaching the inquiry into the subjects referred to them, 
the present Conference have not considered it within the terms of 
eral their appointment to re-examine the principles upon which the rela- 
fer- tions of the members of the Commonwealth are now established. 
was These principles of freedom, equality, and co-operation have slowly 
eg- emerged from the experience of the self-governing communities now 
cile constituting that most remarkable and successful experiment in co- 
the operation between free democracies which has ever been developed, 
ant the British Commonwealth of Nations; they have been tested under 
ral | the most trying conditions and have stood that test; they have been 
ace given authoritative expression by the Governments represented at 
int the Imperial Conference of 1926: and have been accepted through- 
ce out the British Commonwealth. The present Conference have there- 
ne fore considered their task to be merely that of endeavouring to apply 
( the principles, laid down as directing their labours, to the special 
r | cases where law or practice is still inconsistent with those principles, 
| and to report their recommendations as a preliminary to further 
, consideration by His Majesty’s Governments in the United Kingdom 


and in the Dominions. 
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16. The three heads of the terms of reference to the Con 
apart from the question of Merchant Shipping which is dealt with 
separately, may be classified briefly as dealing with :— 


(i) Disallowance and Reservation; 
(ii) The extra-territorial operation of Dominion legislation; 
(iii) The Colonial Laws Validity Act, 186s. 


17. It seems convenient to give some indication of the origin anj 
nature of the questions which arise in each case, and then to state 
the recommendations of the Conference under each head. 


Part III—DIsALLOWANCE AND RESERVATION 
(1) Disallowance 


PRESENT POSITION 


18. The power of disallowance means the right of the Crown, 
which has hitherto been exercised (when occasion for its exercise 
has arisen) on the advice of Ministers in the United Kingdom, to 
annul an Act passed by a Dominion or Colonial Legislature. 


19. The prerogative or statutory powers of His Majesty the King 
to disallow laws made by the Parliament of a Dominion, where such 
powers still subsist, have not been exercised for many years, and it 
is desirable that the position with regard to disallowance should now 
be made clear. 


20. Whatever the historical origin of the power of disallowance 
may have been, it has now found a statutory expression in most of 
the Dominion Constitutions and accordingly the power of disallow- 
ance in reference to Dominion legislation exists and is regulated 
solely by the statutory provisions of those Constitutions.* 


21. Section 58 of the New Zealand Constitution Act, 1852, and 
Section 56 of the British North America Act, 1867, empower the King 
in Council to disallow any Act of the Parliament of either Dominion 
within a period of two years from the receipt of the Act from the 
Governor-General. In Section 59 of the Constitution of the Common- 
wealth of Australia (1900) and Section 65 of the South Africa Act, 
1909, the period prescribed is one year after the assent of the Governor- 
General has been given. The Irish Free State Constitution contains 
no provision for disallowance. , 


*Notr.—This does not apply to Newfoundland where the Constitution is based 
on Letters Patent and not on Statute. 
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22. A distinction must, of course, be drawn between the existence 
of these provisions and their exercise. In the early stages of respon- 
sible government cases of disallowance occurred not infrequently 
merely for the reason that the legislation disallowed did not commend 
itself on its merits to the Government of the United Kingdom. This 
practice did not, however, long survive, for it was realized that under 
the conditions of self-government the power of disallowance should 
only be exercised where grave Imperial interests were concerned, and 
that such intervention was improper with regard to legislation of 
purely domestic concern. In fact, the power of disallowance has not 
been exercised in relation to Canadian legislation since 1873 or to 
New Zealand legislation since 1867; it has never been exercised in 
relation to legislation passed by the Parliaments of the Commonwealth 
of Australia or the Union of South Africa. 


RECOM MENDATIONS 

23. The Conference agree that the present constitutional position 
is that the power of disallowance can no longer be exercised in rela- 
tion to Dominion legislation. Accordingly, those Dominions who 
possess the power to amend their Constitutions in this respect can, 
by following the prescribed procedure, abolish the legal power of dis- 
allowance if they so desire. In the case of those Dominions who do 
not possess this power, it would be in accordance with constitutional 
practice that, if so requested by the Dominion concerned, the Govern- 
ment of the United Kingdom should ask Parliament to pass the neces- 


sary legislation. 


SPECIAL POSITION IN RELATION TO THE COLONIAL STOCK ACT, 1900 


24. The special position in relation to the Colonial Stock Act, 1900, 
may conveniently be dealt with in this place. This Act empowers His 
Majesty's Treasury in the United Kingdom to make regulations 
governing the admission of Dominion stocks to the list of trustee 
securities in the United Kingdom. One of the conditions prescribed 
by the Treasury which at present govern the admission of such stocks 
is a requirement that the Dominion Government shall place on record 
a formal expression of its opinion that any Dominion legislation 
which appears to the Government of the United Kingdom to alter 
any of the provisions affecting the stock to the injury of the stock- 
holder or to involve a departure from the original contract in regard 
to the stock would properly be disallowed. We desire to place on 
record our opinion that, notwithstanding what has been said in the 
preceding paragraph, where a Dominion Government has complied 
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future issues of that Government) which is a trustee security jg 
consequence of such compliance, the right of disallowance in respect 
of such legislation must remain and can properly be exercised, In 
this respect alone is there any exception to the position as declared 
in the preceding paragraph. 

25. The general question of the terms on which loans raised by 
one part of the British Commonwealth should be given the privilege 
of admission to the Trustee List in another part falls naturally for 
determination by the Government of the latter, and it is for the other 
Governments to decide whether they will avail themselves of the 
privilege on the terms specified. It is right, however, to point out 
that the condition regarding disallowance makes it difficult and in one 
case impossible for certain Dominions to take advantage of the provi- 
sions of the Colonial Stock Act, 1900. 


(2) Reservation 

PRESENT POSITION 

26. Reservation means the withholding of assent by a Governor- 
General or Governor to a Bill duly passed by the competent Legis. 
lature in order that His Majesty’s pleasure may be taken thereon. 

27. Statutory provisions dealing with reservation of Bills passed 
by Dominion Parliaments may be divided into (1) those which confer 
on the Governor-General a discretionary power of reservation and 
(2) those which specifically oblige the Governor-General to reserve 
Bills dealing with particular subjects. 


28. The discretionary power of reservation is dealt with in Sections 
56 and 59 of the New Zealand Constitution Act, 1852, Sections 55 and 
57 of the British North America Act, 1867, Sections 58 and 60 of the 
Constitution of the Commonwealth of Australia (1900), Sections 64 
and 66 of the South Africa Act, 1909, and Article 41 of the Constitu- 
tion of the Irish Free State. 


29. Provisions requiring Bills relating to particular subjects to be 
reserved by the Governor-General for the signification of His Majesty's 
pleasure exist in the Australian, New Zealand, and South African 
Constitutions. By Section 65 of the New Zealand Constitution Act, 
1852, the General Assembly of New Zealand is given power to alter 
the sums allocated by the Schedule to the Act for the Governor's 
salary, the Judges, the establishment of the general government and 
native purposes respectively, but any Bill altering the salary of the 
Governor or the sum allocated to native purposes must be reserved. 


[ 34] 


with this condition and there is any stock (of either existing or 








2eB8e-e 


TRSRERSER ST 


EE En le 


537 


By Section 74 of the Constitution of the Commonwealth of Australia 
(1900), it is provided that the Commonwealth Parliament may make 
laws limiting the matters in which special leave to appeal from the 
High Court of Australia to His Majesty in Council may be asked, 
but proposed laws containing any such limitation shall de reserved 

the Governor-General for the signification of His Majesty's 
pleasure. The South Africa Act, 1909, contains three sections relating 
to the reservation of Bills dealing with particular subjects. Section 
106 contains provisions similar to those in Section 74 of the Constitu- 
tion of the Commonwealth of Australia. Section 64 provides that all 
Bills repealing or amending that section or any of the provisions of 
Chapter IV of the Act under the heading “House of Assembly” and 
all Bills abolishing provincial councils or abridging the powers 
conferred on them under Section 85 shall be reserved. By paragraph 
25 of the Schedule to the Act, which lays down the terms and condi- 
tions on which the Governor in Council may undertake the government 
of native territories if transferred to the Union under Section 151, 
it is provided that all Bills to amend or alter the provisions of this 
Schedule shall be reserved. There is no provision requiring reserva- 
tion in either the Canadian or Irish Free State Constitutions. 


30. Provisions relating to compulsory reservation are also to be 
found in the Colonial Courts of Admiralty Act, 1890, and in the 
Merchant Shipping Act, 1894. These provisions are dealt with in 
another section of this Report. 


31. The power of reservation had its origin in the instructions 
given by the Crown to the Governor of a Colony as to the exercise 
by him of the power to assent to Bills passed by the colonial leg- 
islative body. It has been embodied in one form or another in the 
Constitutions of all the Dominions and may be regarded in their case 
as a statutory and not a prerogative power. Its exercise has involved 
the intervention of the Government of the United Kingdom at three 
stages—in the instructions to the Governor concerning the classes of 
Bills to be reserved, in the advice tendered to the Crown regarding 
the giving or withholding assent to Bills actually reserved, and in the 
forms in use for signifying the Royal pleasure upon a reserved Bill. 
Reservation found a place naturally enough in the older colonial system 
under which the Crown exercised supervision over the whole leg- 
islation and administration of a Colony through Ministers in the 
United Kingdom. In the earlier stages of self-government supervision 
over legislation did not at once disappear, but it was exercised in a 
constantly narrowing field with the development of the principles 
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and practice of responsible government. As regards the Dominions, it 
gradually came to be realized that the attainment of the purposes of 
reservation must be sought in other ways than through the use of 
powers by the Government of the United Kingdom. The present con. 
stitutional position is set forth in the statement of principles governing 
the relations of the United Kingdom and the Dominions contained ig 
the Report of the Imperial Conference of 1926; and we have to apply 
these principles to the power of reservation and its exercise in the 
conditions now established. 


Recommendations 
DISCRETIONARY RESERVATION 


32. Applying the principles laid down in the Imperial Conference 
Report of 1926, it 1s established first that the power of discretionary 
reservation if exercised at all can only be exercised in accordance 
with the constitutional practice in the Dominion governing the exercise 
of the powers of the Governor-General; secondly, that His Majesty's 
Government in the United Kingdom will not advise His Majesty the 
King to give the Governor-General any instructions to reserve Bills 
presented to him for assent, and thirdly, as regards the signification 
of the King’s pleasure concerning a reserved Bill, that it would not 
be in accordance with constitutional practice for advice to be tendered 
to His Majesty by His Majesty’s Government in the United Kingdom 
against the views of the Government of the Dominion concerned. 


COMPULSORY RESERVATION—PRINCIPLE GOVERNING THE SIGNIFICATION OF 
THE KING’S PLEASURE 


33. In cases where there is a special provision requiring the reserva- 
tion of Bills dealing with particular subjects, the position would in 
general fall within the scope of the doctrine that it is the right of 
the Government of each Dominion to advise the Crown in all matters 
relating to its own affairs, and that consequently it would not be in 
accordance with constitutional practice for advice to be tendered to 
His Majesty by His Majesty’s Government in the United Kingdom 
in any matter appertaining to the affairs of a Dominion against the 
views of the Government of that Dominion. 


34. The same principle applies to cases where alterations of a 
Constitution are required to be reserved. 


ABOLITION OF THE POWER OF RESERVATION (DISCRETIONARY OR COMPULSORY) 


35. As regards the continued existence of the power of reservation, 
certain Dominions possess the power by amending their Constitutions 
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to abolish the discretionary power and to repeal any provisions 
requiring reservation of Bills dealing with particular subjects, and it 
is, therefore, open to those Dominions to take the prescribed steps to 
that end if they so desire. 

36. As regards Dominions that need the co-operation of the Par- 
liament of the United Kingdom in order to amend the provisions in 
their Constitutions relating to reservation, we desire to place on record 
our opinion that it would be in accordance with constitutional practice 
that if so requested by the Dominion concerned the Government of 
the United Kingdom should ask Parliament to pass the necessary 
legislation. 


Part IV.—TuHe Extra-TEerritorIAL OPERATION OF DOMINION 
LEGISLATION 


The present position as to the competence of Dominion 
Parliaments to give their legislation extra-territorial operation 


37. In the case of all Legislatures territorial limitations upon the 
operation of legislation are familiar in practice. They arise from the 
express terms of statutes or from rules of construction applied by the 
Courts as to the presumed intention of the Legislature, regard being 
had to the comity of nations and other considerations. But in the 
case of the legislation of Dominion Parliaments there is also an 
indefinite range in which the limitations may exist not merely as 
rules of interpretation but as constitutional limitations. So far as 
these constitutional limitations exist there is a radical difference bet- 
ween the position of Acts of the Parliament of the United Kingdom 
in the United Kingdom itself and Acts of a Dominion Parliament in 
the Dominion. 


38. The subject is full of obscurity and there is conflict in legal 
opinion as expressed in the Courts and in the writings of jurists both 
as to the existence of the limitation itself and as to its extent. There 
are differences in Dominion Constitutions themselves which are 
reflected in legal opinion in those Dominions. The doctrine of lim- 
itation is the subject of no certain test applicable to all cases, and 
constitutional power over the same matter may depend on whether 
the subject is one of a civil remedy or of criminal jurisdiction. The 
practical inconvenience of the doctrine is by no means to be measured 
by the number of cases in which legislation has been held to be 
invalid or inoperative. It introduces a general uncertainty which can 
be illustrated by questions raised concerning fisheries, taxation, ship- 
ping, air navigation, marriage, criminal law, deportation, and the 
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enforcement of laws against smuggling and unlawful immigration — 


The state of the law has compelled legislatures to resort to indireg 
methods of reaching conduct which, in virtue of the doctrine, might 
lie beyond their direct power but which they deem it essential tp 
control as part of their self-government. 


39. It would not seem to be possible in the present state of the 
authorities to come to definite conclusions regarding the competence 
of Dominion Parliaments to give their legislation extra-territorial 
operation; and, in any case, uncertainty as to the existence and 
extent of the doctrine renders it desirable that legislation should be 
passed by the Parliament of the United Kingdom making it clear 
that this constitutional limitation does not exist. 


Recommendations 


40. We are agreed that the most suitable method of placing the 
matter beyond possibility of doubt would be by means of a declaratory 
enactment in the terms set out below passed, with the consent of all 
the Dominions, by the Parliament of the United Kingdom. 


41. With regard to the extent of the power so to be declared, we 
are of opinion that the recognition of the powers of a Dominion to 
legislate with extra-territorial effect should not be limited either by 
reference to any particular class of persons (e.g. the citizens of the 
Dominion) or by any reference to laws “ancillary to provision for 
the peace, order and good government of the Dominion” (which is 
the phrase appearing in the terms of reference to the Conference). 


42. We regard the first limitation as undesirable in principle. With 
respect to the second, we think that the introduction of a reference 
to legislation ancillary to peace, order and good government is un- 
necessary, would add to the existing confusion on the matter, and 
might diminish the scope of the powers the existence of which it is 
desired to recognize. 


43. After careful consideration of possible alternatives we rec 
ommend that the clause should be in the following form:— 

“It is hereby declared and enacted that the Parliament of a 
Dominion has full power to make laws having extra-territorial 
operation. 

44. In connection with the exercise of extra-territorial legislative 
powers, we consider that provision should be made for the customary 
extra-territorial immunities with regard to internal discipline enjoyed 
by the armed forces of one Government when present in the territory 
of another Government with the consent of the latter. Such an 
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arrangement would be of mutual advantage and common convenience 
to all parts of the Commonwealth, and we recommend that provision 
should be made by each member of the Commonwealth to give effect 
to such customary extra-territorial immunities within its territory as 
regards other members of the Commonwealth. 


Part V.—CoLtontaL Laws Va.ipity Act 


Present Position 


45. The circumstances in which the Colonial Laws Validity Act, 
1865, came to be enacted are so well known that only a brief reference 
to them is necessary in this Report. 

46. From an early stage in the history of Colonial development the 
theory had been held that there was a common law rule that legislation 
by a Colonial Legislature was void if repugnant to the law of England. 
This rule was apparently based on the assumption that there were 
certain fundamental principles of English law which no Colonial law 
could violate, but the scope of these principles was by no means 
clearly defined. 

47. A series of decisions, however, given by the Supreme Court of 
South Australia in the middle of the nineteenth century applied the 
rule so as to invalidate several of the Acts of the Legislature of that 
Colony. It was soon realized that, if this interpretation of the law 
were sound, responsible Government, then recently established by the 
release of the Australian Colonies from external political control, 
would to a great extent be rendered illusory by reason of legal limita- 
tions on the legislative power which were then for the first time seen 
to be far more extensive than had been supposed. The serious situa- 
tion which thus developed in South Australia led to an examination 
of the whole question by the law Officers of the Crown in England, 
whose opinion, while not affirming the extensive application of the 
doctrine of repugnancy upheld by the South Australian Court, found 
the test of repugnancy to be of so vague and general a kind as to 
leave great uncertainty in its application. They accordingly advised 
legislation to define the scope of the doctrine in new and precise 
terms. The Colonial Laws Validity Act, 1865, was enacted as the 
result of their advice. 

48. The Act expressly conferred upon Colonial Legislatures the 
power of making laws even though repugnant to the English common 
law, but declared that a Colonial law repugnant to the provisions of 
an Act of the Parliament of the United Kingdom extending to the 
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Colony either by express words or by necessary intendment sh 
be void to the extent of such repugnancy. The Act also r 


doubts which had arisen regarding the validity of laws assented 


by the Governor of a Colony in a manner inconsistent with the terms 
of his Instructions. 

49. The Act, at the time when it was passed, without doubt extended 
the then existing powers of Colonial legislatures. This has always 
been recognized, but it is no less true that definite restrictions of a 
far-reaching character upon the effective exercise of those powers 
were maintained and given statutory effect. In important fields of 
legislation actually covered by statutes extending to the Dominions 
the restrictions upon legislative power have caused and continue to 
cause practical inconvenience by preventing the enactment of leg. 
islation adapted to their special needs. The restrictions in the past 
served a useful purpose in securing uniformity of law and co-operation 
on various matters of importance; but it follows from the Report 
of the Imperial Conference of 1926 that this method of securing 
uniformity, based as it was upon the supremacy of the Parliament of 
the United Kingdom, is no longer constitutionally appropriate in the 
case of the Dominions, and the next step is to bring the legal position 
into accord with the constitutional. Moreover, the interpretation of 
the Act has given rise to difficulties in practice, especially in Australia, 
because it is not always possible to be certain whether a particular 
Act does or does not extend by necessary intendment to a Dominion, 
and, if it does, whether all or any of the provisions of a particular 
Dominion law are or are not repugnant to it. 


General Recommendations 


50. We have therefore proceeded on the basis that effect can only 
be given to the principles laid down in the Report of 1926 by repealing 
the Colonial Laws Validity Act, 1865, in its application to laws made 
by the Parliament of a Dominion, and the discussions at the Confer- 
ence were mainly concerned with the manner in which this should 
be done. Our recommendation is that legislation be enacted declaring 
in terms that the Act should no longer apply to the laws passed by 
any Dominion. 

51. We think it necessary, however, that there should also be a 
substantive enactment declaring the powers of the Parliament of a 
Dominion, lest a simple repeal of the Colonial Laws Validity Act 
might be held to have restored the old common law doctrine. 


52. It may be stated in this connection that, having regard to the 
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nature of the relations between the several members of the British 
Commonwealth and the constitutional position of the Governor-Gen- 
eral of a Dominion, it has not been considered necessary to make any 
express provision for the possibility, contemplated in Section 4 of 
the Colonial Laws Validity Act, of colonial laws assented to by the 
Governor being held void because of any instructions with reference 
to such laws or the subjects thereof contained in the Letters Patent or 
Instrument authorizing the Governor to assent to laws for the peace, 
order, or good government of the Colony, 


53. We recommend that effect be given to the proposals in the 
foregoing paragraphs, by means of clauses in the following form:— 
(1) The Colonial Laws Validity Act, 1865, shall cease to 

apply to any law made by the Parliament of a Dominion. 

(2) No law and no provision of any law hereafter made by 
the Parliament of a Dominion shall be void or inoperative on 
the ground that it is repugnant to the law of England or to the 
provisions of any existing or future Act of Parliament or to any 
order, rule or regulation made thereunder, and the powers of the 
Parliament of a Dominion shall include the power to repeal or 
amend any such Act, order, rule or regulation in so far as the 
same is part of the law of the Dominion. 

54. With regard lastly to the problem which arises from the 
existence of a legal power in the Parliament of the United Kingdom 
to legislate for the Dominions, we consider that the appropriate 
method of reconciling the existence of this power with the established 
constitutional position is to place on record a statement embodying 
the conventional usage. We therefore recommend that a statement 
in the following terms should be placed on record in the proceedings 
of the next Imperial Conference— 


“It would be in accord with the established constitutional posi- 
tion of all members of the Commonwealth in relation to one 
another that no law hereafter made by the Parliament of the 
United Kingdom shall extend to any Dominion otherwise than 
at the request and with the consent of that Dominion.” 


We further recommend that this constitutional convention itself 
should appear as a formal recital or preamble in the proposed Act 
of the Parliament of the United Kingdom. 

55. Practical considerations affecting both the drafting of Bills 
and the interpretation of Statutes make it desirable that this principle 
should also be expressed in the enacting part of the Act, and we 
accordingly recommend that the proposed Act should contain a declar- 
ation and enactment in the following terms :— 


“Be it therefore declared and enacted that no Act of Parliament 
hereafter made shall extend or be deemed to extend to a Dominion 
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unless it is expressly declared therein that that Dominion 

requested and consented to the enactment thereof.” 

56. The association of constitutional conventions with law % 
long been familiar in the history of the British Commonwealth; it has 
been characteristic of political development both in the doulas 
government of these communities and in their relations with ead 
other; it has permeated both executive and legislative power. It has 
provided a means of harmonizing relations where a purely leg 
solution of practical problems was impossible, would have impaired 
free development, or would have failed to catch the spirit which 
gives life to institutions. Such conventions take their place among the 
constitutional principles and doctrines which are in practice regarded 
as binding and sacred whatever the powers of Parliaments may ig 
theory be. 


57. lf the above recommendations are adopted, the acquisition by 
the Parliaments of the Dominions of full legislative powers will 
follow as a necessary consequence. We then proceeded to consider 
whether in these circumstances special provision ought to be made 
with regard to certain subjects. These seemed to us to fall into two 
categories, namely, those in which uniform or reciprocal action may 
be necessary or desirable for the purpose of facilitating free co-opera- 
tion among the members of the British Commonwealth in matters of 
common concern, and those in which peculiar and in some cases 
temporary conditions in some of the Dominions call for special treat- 
ment, 

58. By the removal of all such restrictions upon the legislative 
powers of the Parliaments of the Dominions and the consequent 
effective recognition of the equality of these Parliaments with the 
Parliament of the United Kingdom, the law will be brought into 
harmony with the root principle of equality governing the free associa- 
tion of the members of the British Commonwealth of Nations. 


# 


59. As, however, these freely associated members are united by a 
common allegiance to the Crown, it is clear that the laws relating to 
the succession to the Throne and the Royal Style and Titles are 
matters of equal concern to all. 


60. We think that appropriate recognition would be given to this 
position by means of a convention similar to that which has in recent 
years controlled the theoretically unfettered powers of the Parliament 
of the United Kingdom to legislate upon these matters. Such a con- 
stitutional convention would be in accord with and would not derogate 
from and is not intended in any way to derogate from the principles 
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stated by the Imperial Conference of 1926 as underlying the position 
and mutual relations of the members of the British Commonwealth 
of Nations. We therefore recommend that this convention should be 
formally put on record in the following terms :— 

“Inasmuch as the Crown is the symbol of the free association 
of the members of the British Commonwealth of Nations, and as 
they are united by a common allegiance to the Crown, it would be 
in accord with the established constitutional position of all the 
members of the Commonwealth in relation to one another that 
any alteration in the law touching the Succession to the Throne 
or the Royal Style and Titles shall hereafter require the assent 
as well of the Parliaments of all the Dominions as of the Parlia- 
ment of the United Kingdom.” 


61. We recommend that the statement of principles set out in the 
three preceding paragraphs be placed on record in the proceedings of 
the next Imperial Conference, and that the constitutional convention 
itself in the form which we have suggested should appear as a formal 
recital or preamble in the proposed Act to be passed by the Parliament 
of the United Kingdom. 

62. The second subject which we considered concerns the effect 
of the acquisition of full legislative powers by the Parliaments of the 
Dominions possessing federal Constitutions. 


63. Canada alone among the Dominions has at present no power 
to amend its Constitution Act without legislation by the Parliament 
of the United Kingdom. The fact that no specific provision was made 
for effecting desired amendments wholly by Canadian agencies is 
easily understood, apart from the special conditions existing in Canada 
at that time, when it is recalled that the British North America Act, 
1867, was the first Dominion federation measure and was passed over 
sixty years ago, at an early stage of development. It was pointed out 
that the question of alternative methods of amendment was a matter 
for future consideration by the appropriate Canadian authorities and 
that it was desirable therefore to make it clear that the proposed Act 
of the Parliament of the United Kingdom would effect no change in 
this respect. It was also pointed out that for a similar reason an 
express declaration was desirable that nothing in the Act should 
authorize the Parliament of Canada to make laws on any matter at 
present within the authority of the Provinces, not being a matter 
within the authority of the Dominion. 


64. The Commonwealth of Australia was established under, and its 
Constitution is contained in an Act of Parliament of the United King- 
dom, the Commonwealth of Australia Constitution Act, 1900, The 
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authority of the Constitution, with its distribution of powers betwem 


Commonwealth and States, originated in the first instance from th 
supremacy of Imperial legislation; and it was pointed out that th 
continued authority of the Constitution is essential to the maintenang 
of the federal system. The Constitution of the Commonwealth, 
paramount law for the Parliament of the Commonwealth, is subjeq 
to alteration by the joint action of Parliament and the Electorate Ty 
that extent the Commonwealth need not have recourse to any author. 
ity external to itself for alterations of its instrument of government 
But “the Constitution,” though the main part, is not the whole of the 
Commonwealth of Australia Constitution Act; and the eight sections 
of that which precede the section containing “the Constitution” can be 
altered only by an Act of the Parliament of the United Kingdom, 
will be for the proper authorities in Australia in due course to consid- 
er whether they desire this position to remain and, if not, how they 
propose to provide for the matter. 


65. The Constitution of New Zealand is to a very considerable 
extent alterable by the Parliament of New Zealand; but the powers 
of alteration conferred by the Constitution are subject to certain 
qualifications, and it is apparently a matter of doubt whether these 
qualifications have been removed by Section 5 of the Colonial Laws 
Validity Act. It appears to us that any recommendations in relation 
to the Constitution of the Dominion of Canada and the Common- 
wealth of Australia should also be applied to New Zealand; and it 
will then be for the appropriate authorities in New Zealand to consider 
whether, and, if so, in what form, the full power of alteration should 
be given. 


66. We are accordingly of opinion that the inclusion is required 
in the proposed Act of the Parliament of the United Kingdom of 
express provisions dealing with the matters discussed in the three 
preceding paragraphs, and we have prepared the following clauses:— 


(1) Nothing in this Act shall be deemed to confer any power 
to repeal or alter the Constitution Acts of the Dominion of 
Canada, the Commonwealth of Australia, and the Dominion of 
New Zealand, otherwise than in accordance with the law and con- 
stitutional usage and practice heretofore existing. 

(2) Nothing in this Act shall be deemed to authorise the Parlia- 
ments of the Dominion of Canada and the Commonwealth of 
Australia to make laws on any matter at present within the 
authority of the Provinces of Canada or the States of Australia, 
as the case may be, not being a matter within the authority of 
the Parliaments or Governments of the Dominion of Canada and 
of the Commonwealth of Australia respectively. 
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tween 67. Similar considerations do not arise in connection with the Con- 
mM the stitutions of the Union of South Africa and the Irish Free: State. 
at the The Constitutions of both countries are framed on the unitary prin- 
Nance ciple. Both include complete legal powers of constitutional amend- 
hough | ment. In the case of the Union of South Africa the exercise of these 
ubject powers is conditioned only by. the provisions of section 152 of the 
~ To South Africa Act, 1909. In the case of the Irish Free State they are 
thor. exercised in accordance with the obligations undertaken by the Articles 
ment. of Agreement for a Treaty signed at London on the 6th day of 
f the December, 1921. 
tions 68. The Report of 1926 dealt only with the constitutional position 
in be of the Governments and Parliaments of the Dominions. In recom- 
. tt mending the setting up of the present Conference it did not make any 
nsid- specific mention of the special problems presented by federal Con- 
they stitutions, and accordingly the present Conference has not been called 
on to consider any matters relating to the legislative powers of the 
able Provincial Legislatures in Canada or the State Legislatures in Aus- 
vers tralia. The federal character of the Constitutions of Canada and 
tain Australia, however, gives rise to questions which we have not found 
hese it possible to leave out of account, inasmuch as they concern self- 
aws government in those Dominions. 
tion | 69. The Constitution of Australia presents a special problem in 
on- respect to extra-territorial legislative power. The most urgently 
I it required field of extra-territorial power is criminal law, which, in 
der general, is within the State power in Australia. In Australia the 
uld Parliaments of the States are not subject to any specific territorial 
restrictions; they differ from the Commonwealth Parliament only in 
red this, that their laws have not the extended operation specifically given 
of to the laws of the Commonwealth Parliament by Section 5 of the 
Commonwealth of Australia Constitution Act, and that the Common- 


wealth Parliament has power over certain specific matters which look 
beyond the territory of the Commonwealth. The question whether 
the power of enacting extra-territorial laws over matters within its 
sphere, to be enjoyed by the Commonwealth Parliament in common 
with the Parliaments of other Dominions, should be granted also to 
State Parliaments is a matter primarily for consideration by the proper 
authorities in Australia. 

70. The Australian Constitution also presents special problems in 
relation to disallowance and reservation. In Australia there is direct 
contact between the States and His Majesty’s Government in the 
United Kingdom in respect of disallowance and reservation of State 
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legislation. This position will not be affected by the report of the 


present Conference. Acts | 

71. The question of the effect of repugnance of Provincial or State a 

legislation to Acts of the Parliament of the United Kingdom presents 75- : 

the same problems in Canada and in Australia. The recommendations alles? 

which we have made with regard to the Colonial Laws Validity Act | ann 

do not deal with the problems of Provincial or State legislation. In 76. 

the absence of special provision, Provincial and State legislation will Com! 

continue to be subject to the Colonial Laws Validity Act and to the the « 

legislative supremacy of the Parliament of the United Kingdom, and 1914. 

it will be a matter for the proper authorities in Canada and in Aus- 77- 

tralia to consider whether and to what extent it is desired that the ment 

principles to be embodied in the new Act of the Parliament of the neces 

United Kingdom should be applied to Provincial and State legislation mani 

in the future. cour: 

72. We pass now to the subject of nationality, which is clearly a of ti 

matter of equal interest to all parts of the Commonwealth. B 

; 73. Nationality is a term with varying connotations. In one sense eithe 

it is used to indicate a common consciousness based upon race, lan- am 

i guage, traditions, or other analogous ties and interests and is not “a 
oF | necessarily limited to the geographic bounds of any particular State. ets 
| Nationality in this sense has long existed in the older parent commun- the | 
at ities of the Commonwealth. In another and more technical sense it nee 
aM q implies a definite connection with a definite State and Government. Brit 
i | The use of the term in the latter sense has in the case of the British 79 
te Commonwealth been attended by some ambiguity, due in part to its oo. 

an use for the purpose of denoting also the concept of allegiance to the rom 
® Sovereign. With the constitutional development of the communities —_ 

| now forming the British Commonwealth of Nations the terms “na- sink 

| tional,” “nationhood,” and “nationality,” in connection with each mem- sl 
e | ber, have come into common use. ~ 
hi 74. The status of the Dominions in international relations, the fact ya 
& r that the King, on the advice of his several Governments, assumes bedi 

| yh obligations and acquires rights by treaty on behalf of individual mem- we 
. a bers of the Commonwealth, and the position of the members of the pm 
t a Commonwealth in the League of Nations, and in relation to the tha 
i et Permanent Court of International Justice, do not merely involve the thos 
a recognition of these communities as distinct juristic entities, but also reg 
i} ( compel recognition of a particular status of membership of those ian 
ie: communities for legal and political purposes. These exigencies have alte 
i already become apparent; and two of the Dominions have passed thor 
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Acts defining their “nationals” both for national and for international 


purposes. 
75. The members of the Commonwealth are united by a common 


allegiance to the Crown. This allegiance is the basis of the common 
status possessed by all subjects of His Majesty. 

76. A common status directly recognized throughout the British 
Commonwealth in recent years has been given a statutory basis through 
the operation of the British Nationality and Status of Aliens Act, 
1914. 

77. Under the new position, if any change is made in the require- 
ments established by the existing legislation, reciprocal action will be 
necessary to attain this same recognition the importance of which is 
manifest in view of the desirability of facilitating freedom of inter- 
course and the mutual granting of privileges among the different parts 
of the Commonwealth. 

78. It is of course plain that no member of the Commonwealth 
either could or would contemplate seeking to confer on any person 
a status to be operative throughout the Commonwealth save in pur- 
suance of legislation based upon common agreement, and it is fully 
recognized that this common status is in no way inconsistent with 
the recognition within and without the Commonwealth of the distinct 
nationality possessed by the nationals of the individual states of the 
British Commonwealth. 

79. But the practical working out and application of the above 
principles will not be an easy task nor is it one which we can at- 
tempt to enter upon in this report. We recommend, however, that 
steps should be taken as soon as possible by consultation among the 
various Governments to arrive at a settlement of the problems involved 
on the basis of these principles. 

80. There are a number of subjects in which uniformity has hither- 
to been secured through the medium of Acts of the Parliament of 
the United Kingdom of general application. Where uniformity is 
desirable on the ground of common concern or practical convenience 
we think that this end should in the future be sought by means of 
concurrent or reciprocal action based upon agreement. We recommend 
that uniformity of the law of prize and co-ordination of prize jurisdic- 
tion should agreeably with the above principle be maintained. With 
regard to such subjects as fugitive offenders, foreign enlistment and 
extradition in certain of its aspects, we recommend that before any 
alteration is made in the existing law there should be prior consulta- 
tion and, so far as possible, agreement. 


[47] 
























Sl TAME ee eRe Soe ee 


Poe a9. mn eae: 













p— coment ite gery A hi i OCR EN ERIE IA 


55° 


81. Our attention has been drawn to the definition of the word 
“Colony” in Section 18 of the Interpretation Act, 1889, and we suggest 
that the opportunity should be taken of the proposed Act to be passed 
by the Parliament of the United Kingdom to amend this definition, 
We have accordingly prepared the following clause :— 

In this Act and in every Act passed after the commencement 
of this Act the expression “Dominion” means the Dominion of 
Canada, the Commonwealth of Australia, the Dominion of New 
Zealand, the Union of South Africa, and the Irish Free State 
or any of them, and the expression “Colony” shall, notwithstanding 


anything in the Interpretation Act, 1889, not include a Dominion 
or any Province or State forming part of a Dominion. 


82. In making the recommendations contained in this part of our 
Report, we have proceeded on the assumption that the necessary leg- 
islation and the constitutional conventions to which we have referred 
will in due course receive the approval of the Parliaments of the 
Dominions concerned. 


Part VI.—MERCHANT SHIPPING LEGISLATION AND COLONIAL Courts 
oF ADMIRALTY Act, 1890 


(1) Merchant Shipping Legislation 
PRESENT POSITION 


83. The general position is that the Dominions are empowered by 
their Constitutions to enact laws relating to merchant shipping subject 
to varying limitations. For instance, in the constitutions of Canada 
and Australia* “Navigation and Shipping” is expressly mentioned as 
one of the matters in respect of which their Parliaments may legislate, 
but under legislation extending to the Dominions, or to the territories 
which now constitute the Dominions, which was enacted by the Parlia- 
ment of the United Kingdom before 1911, and which is still the 
controlling legislation in respect of merchant shipping, the legislatures 
of the Dominions are treated as subordinate legislatures. The reason 
for this is not difficult to understand when it is explained that the 
Merchant Shipping Act, 1854, which was made for the situation 
existing at that date, is substantially the legislation which continues 
to be applicable to the Dominions. The Merchant Shipping Act, 1894, 
which with its amendments is now the governing Act, was merely a 


*Norz.—In the case of Australia, this is qualified by the fact that “naviga- 
tion and shipping’ is itself comprised within the matter of trade and commerce 
with other countries and among the States, so that intra-state shipping belongs not 
to the Commonwealth Parliament but to the States. The consequences arising 
from this division of power within Australia itself lie outside the consideration 
of this Conference. 
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re-enactment of the 1854 Act, with the insertion of amendments made 
during the intervening years. In the year 1854 none of the Dominions 
as such was in existence, and it is obvious that legislation cast in a 
form appropriate to the constitutional status of the British possessions 
over half a century ago must be inconsistent with the facts and con- 
stitutional relationships obtaining in the British Commonwealth of 
Nations as that system exists today. 

84. Since the year 1911 the practice has been established that enact- 
ments of the Parliament of the United Kingdom in relation to mer- 
chant shipping and navigation have not been made applicable to the 
Dominions. In general, all shipping legislation passed by the Parlia- 
ment of the United Kingdom since that date has been so framed as 
not to extend to the Dominions. 

8. In view of the continued growth of the Dominions, it was in- 
evitable that there should be doubts and difficulties as to the extent of 
the powers of the Dominions with respect to merchant shipping leg- 
islation, and this occasioned differences of opinion from time to time. 
The decisions of the courts, however, indicate in some of the Do- 
minions that, because of the operation in those Dominions of the 
Colonial Laws Validity Act, 1865, the legal position is that statutes 
in respect of merchant shipping passed by the Parliament of the 
United Kingdom, both before and after the date of the respective con- 
stitutions, over-ride any repugnant legislation passed by a Dominion 
Parliament. In the Commonwealth of Australia the Act of the Parlia- 
ment of the United Kingdom in relation to shipping has been construed 
by the High Court of Australia as intending to deal with the subject 
of merchant shipping as a single integer, subject only to specific 
exceptions, so that repugnancy in legislation of the Parliament of the 
Commonwealth of Australia to that central and commanding in- 
tention is repugnancy to the Act of the Parliament of the United 
Kingdom. 

86. An examination of the legislation passed by the Parliament of 
the United Kingdom before the year 1911 in respect of merchant 
shipping shows that it applies to a large extent to all the Dominions 
and to all British ships. The principal Acts now in force are the 
Merchant Shipping Acts, 1894 to 1906. 

87. Under these Acts, combined with the operation in the Domin- 
ions of the Colonial Laws Validity Act, 1865, the present legal position 
of such Dominions as Canada and Australia, as interpreted by their 
courts, may be summarized generally as hereinafter mentioned. We 
refer particularly to Canada and Australia because the courts of these 
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Dominions have been called upon more frequently than those of he | 


Dominions to pronounce upon the constitutional questions involved, 

(a) The Parliament of the Dominion, under the authority contained 
in Section 735 of the Merchant Shipping Act, 1894 (which is a re 
enactment of Section 547 of the 1854 Act), may repeal any provisions 
of the 1894 Act or its amendments (other than those of the third par 
thereof which relates to emigrant ships) relating to ships registered 
therein. The Dominion Parliament is then in a position to substitute 
its own laws. 

(b) The Act providing for the repeal must be confirmed by His 
Majesty in Council, and does not take effect until the approval has 
been proclaimed in the Dominion. 

(c) As registration under Part 1 of the 1894 Act may be held to 
be a condition which must be in existence before Section 735 can 
operate, it has apparently been assumed that there is no power under 
Section 735 to repeal certain of the provisions of Part 1 which provide 
the machinery for registration. Neither Canada nor Australia has in 
cluded in its shipping legislation any provisions for registration, 
except that the Canadian Act provides for recording a mortgage on 
a ship about to be built, or being built. 

(d) Under Section 265 of the 1894 Act, if there is any conflict of 
laws on the subject of the second part of the Act (which relates to 
masters and seamen), the case is apparently to be governed by the 
provisions of the 1894 Act, and not by the laws of the Dominion, 

(e) The authority of the Parliament of a Dominion to enact leg- 
islation having extra-territorial operation in respect of shipping, except 
where specifically authorized under legislation of the Parliament of 
the United Kingdom, has been questioned. An example of such author- 
ization is found in Section 264 of the 1894 Act, which relates to masters 
and seamen, and authorizes the operation of extra-territorial legislation 
by a Dominion, but only when such legislation applies or adapts prov- 
isions which are similar to those of the 1894 Acts. Another example 
of such authorization is found in the Commonwealth of Australia 
Constitution Act, 1900, which provides that: “The laws of the Common- 
wealth shall be in force on all British ships, the Queen’s ships of war 
excepted, whose first port of clearance and whose port of destination 
are in the Commonwealth.” This provision has been held not to confer 
any new subject matter of power but merely to define the extent of 
operation of laws enacted within a subject matter granted. In effect, 
it establishes that on the ships comprised within its terms Australian 
law operates outside the three-mile limit as well as within that limit, 
but it is far from being a provision extending to all Australian ship- 
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. The High Court of Australia has held that it applies only to 
cases where the beginning and the end of the voyage are both in the 
Commonwealth. While, therefore, the extra-territorial operation of 
Commonwealth laws is not ousted merely because the ship’s itinerary 
includes some foreign port, provided that there is a single round 
yoyage beginning and ending in the Commonwealth, it does not include 
cases where the ship is making separate foreign voyages out and 
home, and her home port is in Australia. 

(f) The Parliament of the Dominion has not authority to enact 
legislation repugnant to the legislation of the Parliament of the 
United Kingdom in relation to ships coming into the harbours or 
territorial waters of the Dominion, if such ships are registered in 
other parts of the British Commonwealth of Nations, or are foreign 
ships. 

(g) The Parliament of the Dominion has not authority to enact 
legislation repugnant to the provisions of the third part of the 1894 
Act in relation to emigrant ships registered in the Dominion. 

(h) The Parliament of the Dominion, under Section 736 of the 
1894 Act (which is a re-enactment of Section 4 of the Merchant Ship- 
ping (Colonial) Act, 1869), may enact legislation to regulate the coast- 
ing trade of such Dominion. This legislation, however, must contain 
a suspending clause providing that the Act shall not come into opera- 
tion until His Majesty’s pleasure thereon has been publicly signified 
in the Dominion; the legislation must treat all British ships (including 
ships of any other British possession) in exactly the same manner as 
ships of such Dominion; and, where by treaty made before 1869 “Her 
Majesty has agreed to grant to any ships of any foreign State any 
rights or privileges in respect of the coasting trade of any British 
possession, those rights and privileges shall be enjoyed by those ships 
for so long as Her Majesty has already agreed or may hereafter agree 
to grant the same, anything in the Act or Ordinance to the contrary 
notwithstanding.” 

88. Further, the legal situation appears to be confused because of 
the fact that, as already explained, legislation of the Parliament of 
the United Kingdom in relation to shipping continued to be made 
applicable to the Dominions from 1854 until 1911, but after that date 
such legislation was expressed not to extend to the Dominions; the 
restrictions, however, imposed by the Merchant Shipping Acts, 1804 
to 1906, were not removed; and in view of the provisions of the 
Colonial Laws Validity Act, 1865, legislation passed by a Dominion 
Parliament on the subject of merchant shipping might be held to be 
void and inoperative on the ground of repugnancy. 
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89. What, therefore, the Parliament of such a Dominion as Canady 
or Australia is required to do since the year 1911 is, by means of its 
own legislation, to endeavour to work into the existing shipping 
islation of the Parliament of the United Kingdom, applicable to an 
a Dominion, certain modifications and additions embodied in inter 
national conventions to which the Dominion may be a party, or which 
may otherwise be desired. This it must do, avoiding repugnancy tp 
any legislation of the Parliament of the United Kingdom, and avoid. 
ing also the field of legislation into which the Parliament of a Do- 
minion cannot enter by reason of restrictive provisions in the Merchant 
Shipping Act, 1894, and in such Acts as the Colonial Courts of Ad 
miralty Act, 1890. This in some cases may be impossible. For instance, 
the Brussels International Maritime Conference of 1926 agreed upon 
certain rules of law relating to maritime mortgages and liens, and 
other rules relating to the limitations of the liability of owners of sea- 
going vessels. If a Dominion Parliament desired to confer upon its 
courts jurisdiction and authority to enforce these rules of law, it might 
find it impossible to enact legislation fully implementing the confer- 
ence agreement in respect of foreign ships or ships registered outside 
the Dominion, as these fields of jurisdiction appear to be partially, if 
not wholly, reserved for the Parliament of the United Kingdom. In 
respect of mortgages and liens there may even be difficulty for the 
same reason in regard to ships registered in the Dominion itself, 


90. In the Report of the Imperial Conference of 1926, it was pointed 
out that existing legislative forms are admittedly not wholly in accord 
with the constitutional status of the United Kingdom and the Domin- 
ions as described in the Report. It was also pointed out that this was 
inevitable, since most of these forms date back to a time well anteced- 
ent to the present stage of constitutional development. This is obvi- 
ously the case in connection with merchant shipping legislation, and 
the need for immediate remedy is quite apparent. 


THE NEW POSITION 


o1. Our general conclusions on the Operation of Dominion Legisla- 
tion, including the recommendations regarding extra-territorial effect 
of Dominion laws, the Colonial Laws Validity Act, 1865, reservation 


and disallowance, are applicable to the constitutional position of leg- 
islation affecting merchant shipping. 


92. When these conclusions are given effect to, and the restrictions 
imposed on Dominion Parliaments by Sections 735 and 736 of the 
Merchant Shipping Act, 1894, are removed by the Parliament of the 
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United Kingdom, which we recommend should be done, there will no 
longer be any doubt as to the full and complete power of any Dominion 
Parliament to enact legislation in respect of merchant shipping, nor 
will Dominion laws be liable to be held inoperative on the ground of 
repugnancy to laws passed by the Parliament of the United Kingdom. 


93. The new position will be that each Dominion will, amongst its 
other powers, have full and complete legislative authority over all 
ships while within its territorial waters or engaged in its coasting 
trade; and also over its own registered ships both intra-territorially 
and extra-territorially. Such extra-territorial legislation will, of 
course, operate subject to local laws while the ship is within another 
jurisdiction. 

94. The ground is thus cleared for co-operation amongst the mem- 
bers of the British Commonwealth of Nations on an equal basis in 
those matters in which practical considerations call for concerted ac- 
tion. This concerted action may take the form of agreements, for a 
term of years, as to the uniformity of laws throughout the British 
Commonwealth of Nations; as to the reciprocal aid in the enforcement 
of laws in jurisdictions within the British Commonwealth outside the 
territory of the enacting Parliament; and as to any limitations to be 
observed in the exercise of legislative powers. 


RECOM MENDATIONS 


95. As shipping is a world-wide interest, in which uniformity is 
from the nature of the case desirable, there is a strong presumption 
in favour of concerted action between the members of the British 
Commonwealth in shipping matters, but this concerted action must 
from its nature result from voluntary agreements by the members of 
the Commonwealth; it should be confined to matters in which con- 
certed action is necessary or desirable in the common interest; it 
should be sufficiently elastic to permit of alterations being made from 
time to time as experience is gained; and it must not prevent local 
matters being dealt with in accordance with local conditions. The kind 
of agreement which we have in mind in making our recommendations 
is one extending over a fixed period of years and providing for revision 
from time to time. 

06. It would be difficult, and is not necessary, at the present stage 
to frame a complete list of the shipping questions on which uniformity 
is desirable, but certain matters stand out clearly and we submit the 
following recommendations with regard to them. 
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97. Common Status.—(a) There should be agreed uniform mini 
mum qualifications for ownership to govern the admission of ships to 
registry in all parts of the British Commonwealth of Nations, The 
provisions of Section 1 of the Merchant Shipping Act, 1894, would 
appear to form a suitable basis for that purpose. 

(b) Ships complying with these agreed qualifications for o 
and registered in any part of the British Commonwealth of Nations 
will possess a common status for all purposes and will be entitled to 
the same recognition as is now accorded to British ships. 


98. Standards of Safety.—(a) It is desirable in the interests of al] 
parts of the Commonwealth that uniform standards should be observed 
in all matters relating to the safety of the ship and those on board, so 
that the substantial uniformity which at present prevails in these mat 
ters on all ships of the British Commonwealth of Nations should te 
maintained and their reputation preserved. 

(b) With regard to the means for securing this uniformity it is 
to be observed that the tendency is for matters relating to the safety 
of the ship and those on board to be regulated by international agree- 
ments such as the International Convention for the Safety of Life at 
Sea, 1929, which deals with the construction of passenger ships, life- 
saving appliances on passenger ships, radiotelegraphy, and certain mat- 
ters relating to the safety of navigation including proposed amend- 
ments to the International Regulations for Preventing Collisions at 
Sea. Where there is such international regulation the observance of 
uniform standards is secured by the general adoption of the appro- 
priate conventions. 

(c) In those matters in which standards of safety have not yet been 
settled by international agreements, there is at present in fact, sub 
stantial uniformity throughout the Commonwealth. Under the new 
position each part of the Commonwealth will be free to adopt its own 
standards for its own ships and for all ships within its jurisdiction, 
but for practical reasons it is desirable that each part should inform 
the others of any modifications of substance which it may make or 
propose to make in those standards, together with the reasons for the 
modification, in order that uniformity of standards may, so far as 
possible, be maintained, 


99. Extra-territorial Operation of Legislation—(a) Each part of 
the British Commonwealth, in the exercise of the power to legislate 
with extra-territorial effect with regard to ships, should accept the 
principle that legislation with extra-territorial effect passed in one part 
of the Commonwealth should not be made to apply to ships registered 
in another part without the consent of that latter part. 
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(b) This recommendation is not intended to limit the power of any 
part of the British Commonwealth over its coasting trade. 


100. Uniform Treatment.—(a) At present all British ocean-going 
ships are treated alike in all ports of the British Commonwealth and, 
as stated in the Resolutions of the Imperial Economic Conference of 
1923, it is the established practice to make no discrimination between 
ocean-going ships of all countries using ports in the Commonwealth. 
In view of the importance that is attached to uniformity of treatment, 
it is recommended that the different parts of the Commonwealth should 
continue not to differentiate between their own ocean-going ships and 
similar ships belonging to other parts of the Commonwealth. Such 
uniformity of treatment is regarded as an asset of very considerable 
importance, especially for the purpose of negotiations with foreign 
Governments who may seek to discriminate in favour of their own 
ships and against British Commonwealth ships. 

(b) Under the new position, each part of the Commonwealth will 
have full power to deal with its own coasting trade. We recommend 
that the Governments of the several parts of the Commonwealth might 
agree, for a limited number of years, to continue the present position, 
under which ships of any part of the Commonwealth are free to 
engage in the coasting trade of any other part. 

(c) These recommendations are not intended to affect the right 
of any part of the Commonwealth to impose conditions of a general 
character on ali ships engaged in its coasting trade, or to impose cus- 
toms tariff duties on ships built in other parts of the Commonwealth 
or outside it, or to give such financial assistance as it thinks fit to 
its own ships. 

(d) These recommendations are also not intended to include any 
reference to questions affecting fisheries or the fishing industry, which 
were not considered to be within the scope of the Conference. 

(e) It is recommended that no part of the British Commonwealth 
should give more favourable treatment to foreign ships than to ships 
of other parts of the Commonwealth. 

(f) The precise manner of giving effect to these recommendations, 
if they are approved, will, we assume, be determined by the Govern- 
ments of the British Commonwealth. So far as we are concerned, we 
suggest that an agreement might be made between the several parts 
of the Commonwealth for a limited term of years, containing a pro- 
vision that the principles would not be departed from after the expira- 
tion of the agreed term without previous notification to the other 
members of the Commonwealth and consideration of their views. 
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101. Internal Discipline and Agreements with the Crew.—Each pay 
of the British Commonwealth in the exercise of its right to legislay 
for all ships within its territorial jurisdiction should, for pragticy 
reasons, accept the principle that, in matters relating to the intema| 
discipline of the ship and in matters governed by the agreement with | 
the crew, the law of the country of registration should follow the ship, 
but this principle should be subject to the following exceptions :— 

(a) If a ship registered in one part of the British Commonwealth 
is engaged wholly or mainly in the coasting trade of another part, the | 
law of that latter part should govern matters relating to the internal 
discipline of the ship and matters relating to the agreement with the 
crew. 

(b) In the case of a ship registered in one part of the Common. 
wealth, if an agreement with the crew is opened in another part of 
the Commonwealth, the law of that latter part as regards the agree. 
ment with the crew should apply. 









































102. Certificates of Competency and Service.—Subject to any special 
arrangement as to the coasting trade, certificates granted by one part 
of the Commonwealth should be recognized as valid throughout the 
Commonwealth for all ships registered in that part. It is recommended 
that there should be such uniform qualifications throughout the Com- 
monwealth for certificates of competency as will facilitate a mutual 
recognition of such certificates for all purposes. 


103. Courts of Inquiry—(a) Investigations with regard to casual- 
ties to ships registered in any part of the Commonwealth will be held 
by that part of the Commonwealth in which the ship is registered, no 
matter where the casualty takes place, if that part so desires. Each 
part of the Commonwealth will, if it so desires, hold investigations 
into casualties to any ships no matter where registered if the casualty 
occurs on or near the coasts of that part or while the ship is engaged 
in the coasting trade of that part. With regard, however, to casualties 
to ships registered in one part of the Commonwealth which take place 
elsewhere than on or near the coasts of another part of the Common- 
wealth or while the ship is engaged otherwise than in the coasting 
trade of that other part, it is recommended that an agreement be made 
based upon the general principle (from which agreed exceptions may 
be necessary) that no inquiry should be held by any part other than 
the part in which the ship is registered except with the consent or at 
the request of that part. It is also recommended that an agreement 
be made that the principles governing the constitution and procedure 
of Courts of Formal Investigation should be uniform throughout the 
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Commonwealth and should provide such safeguards as are at present 
furnished by Part VI of the Merchant Shipping Act, 1894. It is also 
recommended that a right of appeal from a Court of Formal Investiga- 
tion should exist and that such appeal should lie to the appropriate 
Court in that part of the Commonwealth in which the investigation 
takes place. 

(b) Every Court of Formal Investigation constituted under the 
authority of one part of the Commonwealth should have power to 
cancel or suspend a certificate granted by any other part of the Com- 
monwealth. Such cancellation or suspension will have effect only 
within the jurisdiction of that part of the Commonwealth under whose 
authority the Court was constituted, but will, if adopted by the grant- 
ing authority, have the effect of a cancellation or suspension by that 
authority. 

(c) With regard to Courts which deal with questions of misconduct 
and incompetency other than would be ordinarily dealt with by Courts 
of Formal Investigation, it is recommended that the procedure of these 
Courts and the principles upon which such Courts should be constituted 
and on which certificates should be dealt with should be those recom- 
mended above with regard to Courts of Formal Investigation. 


104. Naval Courts——Naval Courts are ad hoc Courts summoned 
under the authority of the Merchant Shipping Act, 1894, by a Naval 
or Consular Officer in a foreign port to deal with casualties and other 
matters relating to a ship, her owners, master or crew. The position 
of these courts does not, having regard to their constitution, seem to 
be one in which any question of reciprocal agreement arises. Under 
the new position each part of the Commonwealth will be able to take 
steps if it so desires either to continue the facilities at present offered 
by these Courts or to discontinue them with regard to its own regis- 
tered ships and substitute other facilities. 


105. Distressed Seamen.—It is recommended that reciprocal arrange- 
ments be made between all parts of the Commonwealth to provide for 
and facilitate in proper cases the return to each part of the Common- 
wealth of distressed seamen of that part and also, so far as is practic- 
able, to enable the authorities of each part to recover the reasonable 
cost of repatriation from the owner of the vessel in which the seamen 
served. 

106. Mutual Enforcement of Law.—(a) We have examined very 
carefully the question as to how far, if at all, it would be practically 
possible to make provision for the enforcement in one part of the 
Commonwealth of the law of another part with regard to offences 
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occurring on ships registered in that other part of the Commonwealth 
At first sight it would appear that some such provision could be made 
to work satisfactorily but upon consideration it seems clear that the 
practical and other difficulties in the way of such mutual enforcement 
of laws are so great as to make it impossible to recommend any gen- 
eral arrangement of this kind. The position which obtains at present 
is only possible because the system of law which is applied is a unitary 
system and when that system comes to an end a solution of the 
difficulties which arise will have to be sought in other directions, 

(b) Thus with regard to ordinary crimes committed on ships it is 
thought that the remedy will be to provide some workable scheme 
based upon reciprocal agreement and legislation enacted by each part 
of the Commonwealth, whereby the system which operates at present 
under the Fugitive Offenders Act, 1881, may be continued. 

(c) Again, with regard to offences against merchant shipping leg- 
islation it is suggested that the difficulties will to a great extent dis- 
appear if uniformity is agreed upon by all parts of the Commonwealth 
in matters relating to safety of the ships and persons on board. If 
there is such uniformity, the result will, in most cases, be that if an 
offence is committed with regard to a ship when she leaves one part 
of the Commonwealth it will be found on her arrival in another part 
of the Commonwealth that she has therein contravened the local law, 
with the result that proceedings in respect of that offence may be 
taken there. 

(d) With regard to offences against discipline committed on the 
high seas, it will probably be found that the law of that part in which 
the vessel is registered makes provision for disciplinary action by the 
master of the ship. If, however, the offence is such as to necessitate 
legal proceedings those proceedings will be available when the offender 
returns to that part of the Commonwealth in which the ship is 
registered. 

107. Forfeiture—(a) Proceedings for forfeiture for contravening 
the common qualifications for ownership will be taken in the Courts 
in that part of the Commonwealth in which the ship is registered. 
Proceedings of this kind, however, may be taken with regard to ships 
registered in one part of the Commonwealth in the Courts of another 
part if the authorities of the part where the ship is registered so 
request. The forfeiture will be for the benefit of the Exchequer of 
the part in which the ship is registered. 

(b) With regard to an unregistered ship wrongly assuming the 
character of a registered ship, proceedings may be taken in any part 
of the Commonwealth into which the ship is taken. 
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108. Carriage of Goods by Sea.—This is a subject on which in our 
opinion uniformity of legislation is highly desirable throughout the 
British Commonwealth and in this connection attention is drawn to 
the Resolution passed by the Imperial Conference of 1926 in the follow- 


ing terms :— 


“The Imperial Conference, having considered the steps taken 
to bring into force the Rules relating to Bills of Lading which 
were embodied in the International Bills of Lading Convention 
signed at Brussels in October, 1923, and were recommended by the 
Imperial Economic Conference of 1923 for adoption by the Gov- 
ernments and Parliaments of the Empire, notes with satisfaction 
that there is good prospect of the general adoption of these Rules 
throughout the Empire and also welcomes the progress which has 
been made towards the achievement of international uniformity 
upon the basis of these Rules.” 


109. General Statement.—(a) We have, after describing the present 
position with regard to merchant shipping legislation and outlining 
the general nature of the new position which will take its place, in- 
dicated a number of matters connected with merchant shipping in 
which, in our view, uniformity of laws throughout the British Com- 
monwealth is of great importance in the interests of all, but those 
who may be entrusted with the duty of preparing the terms of agree- 
ments and the form of legislation to implement those agreements may 
find it desirable to include other matters besides those which have 
been specifically mentioned. 

(b) For instance, we recommend that there should be uniformity 
with regard to the qualifications for ownership, but we consider that 
uniformity is also desirable in such matters as transfer, mortgage, 
measurements of ships and tonnage which are ancillary to the question 
of qualifications for ownership. It is quite probable that uniformity in 
such matters will be found to be practicable. The co-ordination of the 
various registers is also a matter which might well be considered with 
a view to an arrangement being made. 


(2) Colonial Courts of Admiralty Act, 1890 


110. At the present time, Admiralty Courts in all the Dominions, 
except in the Irish Free State, are constituted under the provisions 
of the Colonial Courts of Admiralty Act, 1890, passed by the Parlia- 
ment of the United Kingdom. In the Irish Free State, Admiralty laws 
are administered under the provisions of the Courts of Admiralty 
(Ireland) Act, 1867, and accordingly different considerations apply 
there. 
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111, Prior to the enactment of the Colonial Courts of Admiralty _ time thr 
Act, 1890, Admiralty law was administered in the Dominions or jg been €xP 
the territories now forming the Dominions, other than Ireland, ig has legi 
Vice-Admiralty Courts which were established in the early days under Courts 1 
the authority of the Admiralty, and in later years under the authority the Parl 
of enactments passed by the Parliament of the United Kingdom, The 114. 1 
Colonial Courts of Admiralty Act, 1890, which repealed all previous Admiral 
enactments in relation to Vice-Admiralty Courts, provided that every constitut 


court of law in a British possession, which is for the time being 115. ( 
declared in pursuance of that Act to be a Court of Admiralty, or Colonial 
which, if no such declaration is in force in the possession, has therein to repea 
original unlimited civil jurisdiction, shall be a Court of Admiralty and 116. ( 
that the jurisdiction of such Colonial Court of Admiralty should, Validity 
subject to the provisions of the Act, be the same as the Admiralty | the Cok 


jurisdiction of the High Court in England, whether existing by virtue 


of any statute, or otherwise. The Act also provided that any Colonial yer 
law “shall not confer any jurisdiction which is not by this Act con- of Adm 
ferred upon a Colonial Court of Admiralty.” Apparently the intention and ma 
was that the provisions of the Act should cover the whole field of 
Admiralty jurisdiction to the exclusion of any legislation by a Do- a 
minion. Rules for regulating the procedure and practice in the Court peor 
were authorized to be made by a Colonial Court of Admiralty, but | 4 
such rules should not come into operation until approved by His | re 
Majesty in Council. Any Colonial law made in pursuance of the Act, | 
which affects the jurisdiction of, or practice or procedure in the | 118. 
i Courts, in respect of the jurisdiction conferred by the Act, must, un | recent] 
et less previously approved by His Majesty through a Secretary of State, and lie 
ei 3 either be reserved for the signification of His Majesty’s pleasure there. | and a 
a on or contain a suspending clause providing that such law shall not | %8 W 
2 be come into operation until His Majesty’s pleasure thereon has been | “T 
i my publicly signified in the Dominion in which it is passed. van 
. a 112, Under a recent decision of the Judicial Committee of the Privy mor’ 
. 4 h Council, it was held that the jurisdiction of an Admiralty Court ' iarh 
. i established under the Act does not march with the Admiralty jurisdic- thes 
a tion of the High Court in England but was fixed by the Admiralty vari 
ai jurisdiction of the High Court as it existed when the Act was passed 119. 
F ., in 1890. will t 
i , 
| 113. Since the year 1890, important additions have been made to — 
the Admiralty jurisdiction of the High Court in England and this a 
jurisdiction has not been added to the Courts of Admiralty in the de 


Dominions. The jurisdiction is, therefore, not uniform at the present 
[ 60] 
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time throughout the United Kingdom and the Dominions. Doubts have 
been expressed as to whether a Dominion, in which the Act is in force, 
has legislative authority to increase the jurisdiction of Admiralty 
Courts in such Dominion or whether this must be done by an Act of 
the Parliament of the United Kingdom. 


114. The existing situation of control in the United Kingdom of 
Admiralty Courts in the Dominions is not in accord with the present 
constitutional status of the Dominions, and should be remedied. 


115. Our recommendation is that each Dominion in which the 
Colonial Courts of Admiralty Act, 1890, is in force should have power 
to repeal that Act. 

116. Our general conclusions on the operation of the Colonial Laws 
Validity Act, 1865, and reservation and disallowance are applicable to 
the Colonial Courts of Admiralty Act, 1890. As soon as the legislation 
necessary to give effect to these recommendations is passed, each Do- 
minion will be free to repeal if and when desired the Colonial Courts 
of Admiralty Act, 1890, in so far as that Act relates to that Dominion, 
and may then establish Admiralty Courts under its own laws. 


117. We think it highly desirable to emphasize that so far as is 
possible there should be uniform jurisdiction and procedure in all 
Admiralty Courts in the British Commonwealth of Nations subject, of 
course, to such variations as may be required in matters of purely 
local or domestic interest. 


118. His Majesty’s Government in the United Kingdom have 
recently signed the International Conventions with regard to mortgages 
and liens and limitation of liability which were prepared at Brussels, 
and in this connection we would point out that the following Resolu- 
tion was passed by the Imperial Conference of 1926:— 

“The Imperial Conference notes with satisfaction that progress 
which has been made towards the unification of maritime law in 
regard to the limitation of ship-owners’ liability and to maritime 
mortgages and liens by the preparation at Brussels of draft Inter- 
national Conventions on these subjects, and, having regard particu- 
larly to the advantages to be derived from uniformity, commends 
these Conventions to the consideration of the Governments of the 
various parts of the Empire.” 

119. To enable these Conventions to be ratified considerable changes 
will be necessary in the existing law in the United Kingdom with 
regard to Admiralty matters. We think it desirable that all Dominions 
should consider the changes proposed by the Conventions, and, if the 
Dominions or any of them adopt them, the opportunity might be 
taken, having regard to the fact that new legislation will be necessary, 
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of endeavouring to come to some agreement that uniformity 
exist upon all matters of Admiralty jurisdiction and Procedure, and 





for this purpose it would seem that the law of the United Kingdom ped th 

might form a useful basis for such an agreement. 9" the Gor 
(3) Recommendations as to Legislation to be enacted by the Parliament . 

of the United Kingdom with respect to Sections 735 and 736 miralty 

of the Merchant Shipping Act, 1894, and the Colonial the cast 

Courts of Admiralty Act, 1890 preg 

0 ! 


120, The clauses which we have recommended to be enacted by the difficult 
Parliament of the United Kingdom with relation to the extracter. and we 


ritorial operation of Dominion legislation and the Colonial Laws | should 
Validity Act, 1865, are intended to be applicable to Merchant Ship | Kingdc 
ping legislation and the Colonial Courts of Admiralty Act, 1899, as 
well as to other legislation of the Parliament of the United Kingdom 

121. The Merchant Shipping Act, 1894, by Section 735, now confers 
upon the Parliament of a Dominion a limited power of repeal. The 125. 
power of repeal with regard to Merchant Shipping Acts under the new some ¢ 
position will, however, be covered by the wider power of repeal con- asa 
tained in the general clause which we have recommended. of the 


122, Moreover, Sections 735 and 736 of the Merchant Shipping Act, egre 
1894, and Sections 4 and 7 of the Colonial Courts of Admiralty Act 


1890, contain provisions for reservation which should no longer be | — 
applicable to legislation passed by a Dominion Parliament. with 
123. In order to make the above position clear and to remove any | ¢ribun 


doubts which may exist, we recommend that a clause in the following ing pe 
terms should be inserted after the above-mentioned general clauses in 


the Act to be passed by the Parliament of the United Kingdom:— | the jt 
| Without prejudice to the generality of the foregoing provisions | gover 
of this Act— exam 


(1) Sections seven hundred and thirty-five and seven hundred 
and thirty-six of the Merchant Shipping Act, 1894, shall be con- 
strued as though reference therein to the Legislature of a British 
possession did not include reference to the Parliament of a 


Dominion. 

(2) Section four of the Colonial Courts of Admiralty Act, 1890 It | 
(which requires certain laws to be reserved for the signification of D 
of His Majesty's pleasure or to contain a suspending clause), oil 
so much of Section seven of that Act as requires the approval of - 
His Majesty in Council to any rules of Court for regulating the mitte 
practice and procedure of a Colonial Court of Admiralty, shall GB. 
cease to have effect in any Dominion as from the commencement *R 
of this Act. Ottay 
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(4) India 


124. Subject to certain special provisions of the Merchant Shipping 
Acts, the legislative powers of the Indian Legislature are governed by 
the Government of India Act, and general statements regarding the 
position of the Dominions in matters of merchant shipping and Ad- 
miralty Court legislation may therefore not be entirely applicable in 
the case of India. At the same time, as the position of India in these 
matters has always been to all intents and purposes identical with that 
of the Dominions, it is not anticipated that there would be any serious 
dificulty in applying the principles of our recommendations to India, 
and we suggest that the question of the proper method of so doing 
should be considered by His Majesty’s Government in the United 
Kingdom and the Government of India. 


Part VII.—SucGcestep TRIBUNAL FOR THE 
DETERMINATION OF DISPUTES 


125. We felt that our work would not be complete unless we gave 
some consideration to the question of the establishment of a tribunal 
as a means of determining differences and disputes between members 
of the British Commonwealth. We were impressed with the advan- 
tages which might accrue from the establishment of such a tribunal. 
It was clearly impossible in the time at our disposal to do more than 
collate various suggestions with regard first to the constitution of such 
a tribunal, and, secondly, to the jurisdiction which it might exercise. 
With regard to the former, the prevailing view was that any such 
tribunal should take the form of an ad hoc body selected from stand- 
ing panels nominated by the several members of the British Common- 
wealth. With regard to the latter, there was general agreement that 
the jurisdiction should be limited to justiciable issues arising between 
governments. We recommend that the whole subject should be further 
examined by all the governments. 


*_ es * © *& * 


VI.—InTER-IMPERIAL RELATIONS* 


It was found convenient, after preliminary discussion by the Heads 
of Delegations on the various points involved, to refer many of the 
questions on the Agenda affecting Inter-Imperial Relations to a Com- 
mittee under the chairmanship of the Right Honourable Lord Sankey, 
G.B.E., Lord Chancellor. This Committee did most valuable work in 


*Reprinted from Imperial Conference, 1930: Part I, Summary of Proceedings, 
Ottawa, 1931. 
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exploring the various issues and the following section is based largely 
on its work. Lord Sankey’s Committee was, in turn, aided by special 
Sub-Committees that were set up to deal with particular aspects of thy 
questions involved and by a drafting Sub-Committee under the chai, 
manship of Sir Robert Garran, K.C.M.G., Solicitor-General, Common. 
wealth of Australia. 


(a) Report of the Conference of 1929 on the Operation of 
Dominion Legislation 


The Imperial Conference examined the various questions arising 
with regard to the Report of the Conference on the Operation of 
Dominion Legislation and in particular took into consideration th 
difficulties which were explained by the Prime Minister of Canady 
regarding the representations which had been received by him from 
the Canadian Provinces in relation to that Report. 

A special question arose in respect to the application to Canad 
of the sections of the Statute proposed to be passed by the Parlia. 
ment at Westminster (which it was thought might conveniently be 
called the Statute of Westminster), relating to the Colonial Laws 
Validity Act and other matters. On the one hand it appeared that 
approval had been given to the Report of the Conference on the 
Operation of Dominion Legislation by resolution of the House of 
Commons of Canada, and accordingly, that the Canadian representa- 
tives felt themselves bound not to take any action which might prop 
erly be construed as a departure from the spirit of that resolution 
On the other hand, it appeared that representations had been received 
from certain of the Provinces of Canada subsequent to the passing 
of the resolution, protesting against action on the Report until an 
opportunity had been given to the Provinces to determine whether 
their rights would be adversely affected by such action. 

Accordingly, it appeared necessary to provide for two things. In 
the first place it was necessary to provide an opportunity for His 
Majesty’s Government in Canada to take such action as might be 
appropriate to enable the Provinces to present their views. In the 
second place it was necessary to provide for the extension of the 
sections of the proposed Statute to Canada or for the exclusion of 
Canada from their operation after the Provinces had been consulted 
To this end it seemed desirable to place on record the view that the 
sections of the Statute relating to the Colonial Laws Validity Act 
should be so drafted as not to extend to Canada unless the Statute 
was enacted in response to such requests as are appropriate to am 
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amendment of the British North America Act. It also seemed desir- 
able to place on record the view that the sections should not subse- 
quently be extended to Canada except by an Act of the Parliament 
of the United Kingdom enacted in response to such requests as are 
appropriate to an amendment of the British North America Act. 
The Conference on the Operation of Dominion Legislation in 
1929, recommended a draft clause for inclusion in the Statute pro- 
posed to be passed by the Parliament at Westminster to the follow- 


ing effect :-— 


“No Act of Parliament of the United Kingdom passed after 
the commencement of this Act shall extend, or be deemed to 
extend, to a Dominion unless it is expressly declared in that Act 
that that Dominion has requested, and consented to, the enact- 


ment thereof.” 


At the present Conference the delegates of His Majesty’s Gov- 
ernment in the United Kingdom were apprehensive lest a clause in 
this form should have the effect of preventing an Act of the United 
Kingdom Parliament passed hereafter from having the operation 
which the legislation of one State normally has in relation to the ter- 
ritory of another. To obviate this, the following amendment was 


proposed :— 


“No Act of Parliament of the United Kingdom passed after 
the commencement of this Act shall extend, or be deemed to 
extent, to a Dominion as part of the law in force in that Domin- 
ion, unless it is expressly declared in that Act that that Dominion 
has requested, and consented to, the enactment thereof.” 


The delegates from some of the Dominions were apprehensive lest 
the acceptance of the above amendment might imply the recognition 
of a right of the Parliament of the United Kingdom to legislate in 
relation to a Dominion (otherwise than at the request and with the 
consent of the Dominion) in a manner which, if the legislation had 
been enacted in relation to a foreign state, would be inconsistent with 
the principles of international comity. It was agreed that the clause as 
amended did not imply, and was not to be construed as implying, 
the recognition of any such right, and, on the proposal of the United 
Kingdom Delegates, that a statement to this effect should be placed 
on record. 

The Conference passed the following Resolutions :— 

(i) The Conference approves the Report of the Conference 
on the Operation of Dominion Legislation (which is to be 


regarded as forming part of the Report of the present Confer- 
ence), subject to the conclusions embodied in this Section. 
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(ii) The Conference recommends :— 


(a) that the Statute proposed to be passed by the Parliament 
at Westminster should contain the provisions set out in the 
Schedule annexed. 

(b) that the rst December, 1931, should be the date as from 
which the proposed Statute should become operative. 

(c) that with a view to the realization of this arrangement, 
Resolutions passed by both Houses of the Dominion Parliaments 
should be forwarded to the United Kingdom, if possible by ist 
July, 1931, and, in any case, not later than the 1st August, 1931, 
with a view to the enactment by the Parliament of the United 
Kingdom of legislation on the lines set out in the schedule 
annexed. 

(d) that the Statute should contain such further provisions 
as to its application to any particular Dominion as are requested 
by that Dominion. 


SCHEDULE 


CLAUSES IN ProposEeD LEGISLATION 


1. In accordance with the recommendation in paragraph 43 of the 
Report of the Conference on the Operation of Dominion Legislation, 


a clause as follows :— 


It is hereby declared and enacted that the Parliament of a 
Dominion has full power to make laws having extra-territorial 
operation. 


2. In accordance with the recommendation in paragraph 53 a clause 


as follows :— 


(1) The Colonial Laws Validity Act, 1865, shall not apply to 
any law made after the commencement of this Act by the Parlia- 
ment of a Dominion. 

(2) No law and no provision of any law made after the com- 
mencement of this Act by the Parliament of a Dominion shall 
be void or inoperative on the ground that it is repugnant to the 
law of England, or to the provisions of any existing or future Act 
of Parliament of the United Kingdom, or to any order, rule or 
regulation made under any such Act, and the powers of the Par- 
liament of a Dominion shall include the power to repeal or amend 
any such Act, order, rule or regulation, in so far as the same is 
part of the law of the Dominion. 


3. In accordance with the recommendation in paragraph 55 a clause 
as follows :— 


No Act of Parliament of the United Kingdom passed after the 
commencement of this Act shall extend or be deemed to extend 
to a Dominion as part of the law in force in that Dominion unless 
it is expressly declared in that Act that that Dominion has re- 
quested, and consented to, the enactment thereof, 
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4 In accordance with the recommendations in paragraph 66 clauses 


as follows :— 


Nothing in this Act shall be deemed to confer any power to 
repeal or alter the Constitution or the Constitution Act of the 
Commonwealth of Australia or the Constitution Act of the Do- 
minion of New Zealand otherwise than in accordance with the 
law existing before the commencement of this Act. 

Nothing in this Act shall be deemed to authorize the Parliament 
of the Commonwealth of Australia to make laws on any matter 
within the authority of the States of Australia, not. being a matter 
within the authority of the Parliament or Government of the 
Commonwealth of Australia. 


Note—In view of the doubts that have arisen concerning the 
interpretation of the draft section in paragraph 66 in its applica- 
tion to the Canadian Constitution the words “Dominion of Can- 
ada” and “Provinces” have been deleted. It is intended that a 
section dealing exclusively with the Canadian position will be in- 
serted after the representations of the Provinces have received 


consideration. : 
5. In accordance with the recommendation in paragraph 81 a clause 


as follows :— 


Notwithstanding anything in the Interpretation Act, 1889, the 
expression “Colony” shall not, in any Act of the Parliament of 
the United Kingdom passed after the commencement of this Act, 
include a Dominion or any Province or State forming part of a 


Dominion. 
6. In accordance with the recommendations in paragraph 123 clauses 


as follows :— 


Without prejudice to the generality of the foregoing provisions 
of this Act sections seven hundred and thirty-five and seven 
hundred and thirty-six of the Merchant Shipping Act, 1894, shall 
be construed as though reference therein to the Legislature of a 
British possession did not include reference to the Parliament of 


a Dominion. 


Without prejudice to the generality of the foregoing provisions 
of this Act section four of the Colonial Courts of Admiralty Act, 
1890 (which requires certain laws to be reserved for the significa- 
tion of His Majesty’s pleasure or to contain a suspending clause), 
and so much of section seven of that Act as requires the ap- 
proval of His Majesty in Council to any rules of Court for regu- 
lating the practice and procedure of a Colonial Court of Ad- 
miralty, shall cease to have effect in any Dominion as from the 
commencement of this Act. 
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7. A clause to deal with the position of New Zealand as follows;— (4)! 
No provision of this Act shall extend to the Dominion of New law f 
Zealand as part of the law thereof unless that provision is ad shoul 
by the Parliament of that Dominion, and any Act of the ta of ev 
Parliament adopting any provision of this Act may provide that 
the adoption shall oes effect either as from the commen 
of this Act or as from such later date as may be specified by the 
adopting Act. Care! 
of mat 
CerTAIN RecitTALs tn Proposep LEGISLATION | wget 
oO 
I. In accordance with the recommendation of paragraph 54, a ei lice 
recital as follows :— Conver 
And whereas it is in accord with the established constitutional posals 
position that no law hereafter made by the Parliament of the (© jaw w 
United Kingdom shall extend to any of the Dominions as part f 
of the law in force in that Dominion otherwise than at the request | Con . 
and with the consent of that Dominion. stantiv 
2. In accordance with the recommendation in paragraph 60, a stated 
recital as follows: 
And whereas it is meet and proper to set out by way of pre- 
amble to this Act, that inasmuch as the Crown is the symbol of the T 
free association of the Members of the British Commonwealth of Legis! 
Nations, and as they are united by a common allegiance to the on 
Crown, it would be in accord with the established constitutional 
position of all the Members of the Commonwealth in relation to som 
one another that any alteration in the law touching the Succession trib 
to the Throne or the Royal Style and Titles shall hereafter require met 
the assent as well of the Parliaments of all the Dominions as of the 
the Parliament of the United Kingdom. aie 
(b) Nationality = 
The conclusions of the Conference were as follows:— the 
(1) That the Conference affirms paragraphs 73 to 78 inclusive for 
of the Report of the Conference on the Operation of Dominion by 
Legislation. . 
(2) That, if any changes are desired in the existing require- W 
ments for the common status, provision should be made for the by 
maintenance of the common status, and the changes should only 
be introduced (in accordance with present practice) after con- Keo 
sultation and agreement among the several Members of the Com- If 
monwealth. with 
(3) That it is for each Member of the Commonwealth to define re 
for itself its own nationals, but that, so far as possible, those lf 
nationals should be persons possessing the common status, though | chang 
it is recognized that local conditions or other special circumstances Ane 
may from time to time necessitate divergences from this general Na 
principle. the | 
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(4) That the possession of the common status in virtue of the 
law for the time being in force in any part of the Commonwealth 
should carry with it the recognition of that status by the law 
of every other part of the Commonwealth. 


(c) Nationality of Married Women 


Careful consideration was given to the subject of the nationality 
of married women. All the Members of the Commonwealth repre- 
sented at the Hague Conference of 1930 signed the Nationality Con- 
yention there concluded, and will, it is assumed, introduce such leg- 
jslation as may be necessary to give effect to Articles 8-10 of that 
Convention.* The Conference was satisfied, however, that any pro- 
posals for the further modification of the principle of the existing 
law would fail to secure unanimous agreement. It followed that the 
Conference was unable to make any recommendation for the sub- 
stantive amendment of the law on this subject except to the extent 


stated above. 


(d) Commonwealth Tribunal 


The Report of the Conference on the Operation of Dominion 
Legislation contains the following paragraph (paragraph 125) :— 


“We felt that our work would not be complete unless we gave 
some consideration to the question of the establishment of a 
tribunal as a means of determining differences and disputes between 
members of the British Commonwealth. We were impressed with 
the advantages which might accrue from the establishment of 
such a tribunal. It was clearly impossible in the time at our 
disposal to do more than collate various suggestions with regard 
first to the constitution of such a tribunal, and secondly, to the 
jurisdiction which it might exercise. With regard to the former, 
the prevailing view was that any such tribunal should take the 
form of an ad hoc body selected from standing panels nominated 
by the several members of the British Commonwealth. With regard 
to the latter, there was general agreement that the jurisdiction 
should be limited to justiciable issues arising between governments. 
We recommend that the whole subject should be further examined 
by all the governments.” 


*The text of these Articles is as follows:— 


Article 8. . 
If the national law of the wife causes her to lose her nationality on mar. e 


with a sears, this consequence shall be conditional on her acquiring the 
nationality of the husband. 


Article 9. 
If the national law of the wife causes her to lose her nationality upon a 


change in the nationality of her husband occurring during marriage, this con- 
sequence shall be conditional on her acquiring her husband’s new nationality. 


Article ro. 
Naturalization of the husband during marriage shall not involve a change in 


the nationality of the wife except with her consent. 
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This matter was examined by the Conference and they found them. 
selves able to make certain definite recommendations with regard to 
it. 

Some machinery for the solution of disputes which may arise 
between the Members of the British Commonwealth is desirable 
Different methods for providing this machinery were explored and it 
was agreed, in order to avoid too much rigidity, not to recommend 
the constitution of a permanent court, but to seek a solution along 
the line of ad hoc arbitration proceedings. The Conference thought 
that this method might be more fruitful than any other in securing 
the confidence of the Commonwealth. 

The next question considered was whether arbitration proceedings 
should be voluntary or obligatory, in the sense that one party would 
be under an obligation to submit thereto if the other party wished it 
In the absence of general consent to an obligatory system it was 
decided to recommend the adoption of a voluntary system. 

It was agreed that it was advisable to go further, and to make 
recommendations as to the competence and the composition of an 
arbitral tribunal, in order to facilitate resort to it, by providing for 
the machinery whereby a tribunal could, in any given case, be brought 
into existence. 

As to the competence of the tribunal, no doubt was entertained 
that this should be limited to differences between governments. The 
Conference was also of opinion that the differences should only be 
such as are justiciable. 

As to the composition of the tribunal it was agreed :— 


(1) The Tribunal shall be constituted ad hoc in the case of 
each dispute to be settled. 


(2) There shall be five members, one being the Chairman; 
neither the Chairman nor the members of the Tribunal shall be 
drawn from outside the British Commonwealth of Nations. 


(3) The members, other than the Chairman, shall be selected 
as follows:— 


(a) One by each party to the dispute from States Members 
of the Commonwealth other than the parties to the dispute, 
being persons who hold or have held high judicial office or are 
distinguished jurists and whose names will carry weight 
throughout the Commonwealth. 

(b) One by each party to the dispute from any part of the 
Commonwealth, with complete freedom of choice. 


(4) The members so chosen by each party shall select another 
person as Chairman of the Tribunal as to whom they shall have 
complete freedom of choice. 
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(5) If the parties to the dispute so desire, the Tribunal shall be 
assisted by the admission as assessors of persons with special 
knowledge and experience in regard to the case to be brought 
before the Tribunal. 

It was thought that the expenses of the tribunal itself in any given 
case should be borne equally by the parties, but that each party should 


bear the expense of presenting its own case. 
It was felt that details as to which agreement might be necessary 


might be left for arrangement by the governments concerned. 


(e) Merchant Shipping 


The Report of the Conference of 1929 dealt at considerable length 
(paragraphs 83 to 109) with Merchant Shipping legislation and the 
following paragraphs of that Report should be referred to here:— 


“93. The new position* will be that each Dominion will, amongst 
its other powers, have full and complete legislative authority over 
all ships while within its territorial waters or engaged in its coast- 
ing trade; and also over its own registered ships both intra- 
territorially and extra-territorially. Such extra-territorial legislation 
will, of course, operate subject to local laws while the ship is 
within another jurisdiction. 

“o4. The ground is thus cleared for co-operation amongst the 
members of the British Commonwealth of Nations on an equal 
basis in those matters in which practical considerations call for 
concerted action. This concerted action may take the form of 
agreements, for a term of years, as to the uniformity of laws 
throughout the British Commonwealth of Nations; as to the 
reciprocal aid in the enforcement of laws in jurisdictions within 
the British Commonwealth outside the territory of the enacting 
Parliament; and as to any limitations to be observed in the 


exercise of legislative powers. 


“Recommendations. 


“gs. As shipping is a world-wide interest, in which uniformity 
is from the nature of the case desirable, there is a strong presump- 
tion in favour of concerted action between the members of the 
British Commonwealth in shipping matters, but this concerted 
action must from its nature result from voluntary agreements by 
the members of the Commonwealth; it should be confined to mat- 
ters in which concerted action is necessary or desirable in the com- 
mon interest; it should be sufficiently elastic to permit of alterations 
being made from time to time as experience is gained; and 
it must not prevent local matters being dealt with in accordance 
with local conditions. The kind of agreement which we have in 
mind in making our recommendations is one extending over a 
fixed period of years and providing for revision from time to time. 
*i.e., the position which will arise after legislation has been enacted on the 

lines indicated in Section (a) above. 
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“96. It would be difficult, and is not necessary, at the present 
stage to frame a complete list of the shipping questions on which 
uniformity is desirable, but certain matters stand out clearly and 
we submit the following recommendations with regard to them,” 
Then followed a statement of the outstanding points on which upj- 

formity was desirable. 

A draft of an agreement covering these points was this year prepared 
in the United Kingdom and circulated to the Dominions. The Confer. 
ence examined this draft agreement very closely and came to the 
conclusion that, with certain alterations, it meets fully and satisfactorily 
the objects which Part VI of the 1929 Report had in view. The draft 
agreement as altered is shown in the Annex to Section VI (pages 78 
to 85). 

The draft contains, in the form of an agreement which is flexible 
but as precise as the subject matter will allow, a statement of the 
matters in which, after examination in two successive years by represen- 
tatives of the Governments concerned, it is considered that concerted 
action on a voluntary basis between the parts of the Commonwealth 
is essential in the common interest, together with the broad principles 
which should be followed in dealing with those matters. The Confer- 
ence recommended that the agreement be made. 

The agreement presupposes that the legislation contemplated by the 
1929 Report has been passed, and that it should come into operation 
at the same time as that legislation. 

It was pointed out that Clause 9 of the draft agreement did not make 
satisfactory provision for ships whose owners had their principal 
place of business in one part of the Commonwealth, and traded the ships 
regularly to and from that part, but, in order to avoid the conditions im- 
posed by the laws of that part, registered the vessels in another part of 
the Commonwealth to which they did not trade. The Conference agreed 
that the point was one which required careful consideration. The 

agreement as originally drafted will enable all safety regulations to be 
applied to such ships and to some extent the provisions as to ships’ 
articles also. A further clause has been inserted meeting the situation 
as regards discipline, but it was thought that it would be unwise to 
attempt to make further alterations in the draft agreement. 

Canada reserves the right when signing the agreement to declare the 
extent, if any, to which the provisions of the agreement, other than 
those of Part I, shall not apply to ships navigating the Great Lakes 
of North America. 
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(f) Defence Questions 
(1) DISCIPLINE OF THE ARMED FORCES 


In the very short time at the disposal of the Conference, it was 
impossible to do more than examine some aspects of the practical prob- 
lems which will be involved in the carrying out of the recommendations 
contained in paragraph 44 of the Report of the Conference on the 
Operation of Dominion Legislation. 

It is assumed that all Governments will desire to take such action as 
may be necessary to secure (1) that the military discipline of any 
of the armed forces of the Commonwealth when present, by consent, 
within territory of another, rests upon a statutory basis, and (2) that 
there shall be no period of time during which the legal basis of military 
discipline could on any ground be impeached. 

The method by which the above two objects can best be attained must 
necessarily be a matter for the Governments themselves. 

As the action to be taken to give effect to the recommendations con- 
tained in paragraph 44 of the Report of the Conference on the 
Operation of Dominion Legislation is likely to take some time, it was 
agreed that all the Governments concerned will take such steps as may 
be necessary to provide against possible difficulties during that period. 


(2) PRIZE LAW AND PROCEDURE 


In the time at the disposal of the Conference it was impossible to 
examine any questions relating to Prize Law and Procedure, a subject 
which was mentioned in paragraph 80 of the 1929 Report. This matter, 
though one of paramount importance in certain contingencies, may hap- 
pily be regarded as not being of any urgency at the present time. Ac- 
cordingly, the Conference recommended that it should be the subject 
of further consideration by the Governments at their leisure, and that 
in the meantime, pending such consideration, it should be agreed that 
the status quo will be preserved. 


(g) Appointment of Governors-General 


The Report of the inter-Imperial Relations Committee of the Im- 
perial Conference of 1926 declared that the Governor-General of a 
Dominion is now the “representative of the Crown, holding in all 
essential respects the same position in relation to the administration of 
public affairs in the Dominion as is held by His Majesty the King in 
Great Britain, and that he is not the representative or agent of His 
Majesty’s Government in Great Britain or of any Department of that 
Government.” 
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The Report did not, however, contain any recommendation as to 
the procedure to be adopted henceforward in the appointment of a 
Governor-General, and the Conference felt it necessary to ive some 


consideration to this question. 


Having considered the question of the procedure to be observed t 


the appointment of a Governor-General of a Dominion in the 


of the alteration in his position resulting from the Resolutions of the 
Imperial Conference of 1926, ‘the Conference came to the conclusion 
that the following statements in regard thereto would seem to flow 
naturally from the new position of the Governor-General as representa. 


tive of His Majesty only. 


1. The parties interested in the appointment of a Governor 
General of a Dominion are His Majesty the King, whose repre- 
sentative he is, and the Dominion concerned. 

2. The constitutional practice that His Majesty acts on the advice 
of responsible Ministers applies also in this instance. 

3. The Ministers who tender and are responsible for such advice 
are His Majesty’s Ministers in the Dominion concerned. 

4. The Ministers concerned tender their formal advice after in- 
formal consultation with His Majesty. 

5. The channel of communication between His Majesty and the 
Government of any Dominion is a matter solely concerning His 
Majesty and such Government. His Majesty’s Government in 
the United Kingdom have expressed their willingness to continue 
to act in relation to any of His Majesty’s Governments in any man- 
ner in which that Government may desire. 

6. The manner in which the instrument containing the Governor- 
General’s appointment should reflect the principles set forth above 
is a matter in regard to which His Majesty is advised by His 
Ministers in the Dominion concerned. 


(h) The System of Communication and Consultation in Relation 
to Foreign Affairs 


Previous Imperial Conferences have made a number of recommenda 
tions with regard to the communication of information and the system 
of consultation in relation to treaty negotiations and the conduct of 
The main points can be summarized as 


(1) Any of His Majesty’s Governments conducting negotiations 
should inform the other Governments of His Majesty in case 
they should be interested and give them the opportunity of ex- 
pape their views, if they think that their interests may be 
affected. 


(2) Any of His Majesty’s Governments on receiving such infor- 
mation should, if it desires to express any views, do so with 
reasonable promptitude. 
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(3) None of His Majesty’s Governments can take any steps 
which might involve the other Governments of His Majesty in any 
active obligations without their definite assent. 


The Conference desired to emphasize the importance of ensuring the 
effective operation of these arrangements, As regards the first two 
points, they made the following observations :— 

(i) The first point, namely, that of informing other Governments 
of negotiations, is of special importance in relation to treaty nego- 
tiations in order that any Government which feels that it is likely 
to be interested in negotiations conducted by another Government 
may have the earliest possible opportunity of expressing its views. 
The application of this is not, however, confined to treaty negotiations. 
It cannot be doubted that the fullest possible interchange of informa- 
tion between His Majesty’s Governments in relation to all aspects of 
foreign affairs is of the greatest value to all the Governments 
concerned. 

In considering this aspect of the matter, the Conference have taken 
note of the development since the Imperial Conference of 1926 of 
the system of appointment of diplomatic representatives of His Majesty 
representing in foreign countries the interests of different Members 
of the British Commonwealth. They feel that such appointments 
furnish a most valuable opportunity for the interchange of information, 
not only between the representatives themselves but also between the 
respective Governments. 

Attention is also drawn to the resolution quoted in Section VI 
of the Report of the Inter-Imperial Relations Committee of the 
Imperial Conference of 1926, with regard to the development of a 
system to supplement the present system of inter-communication 
through the official channel with reference not only to foreign affairs 
but to all matters of common concern. The Conference have heard 
with interest the account which was given of the liaison system 
adopted by His Majesty's Government in the Commonwealth of 
Australia, and recognized its value. Their attention has also been 
called to the action taken by His Majesty's Government in the 
United Kingdom in the appointment of representatives in Canada and 
the Union of South Africa. They are impressed with the desirability 
of continuing to develop the system of personal contact between His 
Majesty's Governments, though, of course, they recognize that the 
precise arrangements to be adopted for securing this development are 
matters for the consideration of the individual Governments with a 
view to securing a system which shall be appropriate to the particu- 
lar circumstances of each Government. 
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(ii) As regards the second point, namely, that any of His 
Majesty’s Governments desiring to express any views should expree 
them with reasonable promptitude, it is clear that a negotiating Goy. 
ernment cannot fail to be embarrassed in the conduct of 
tions if the observations of other Governments who consider that 
their interests may be affected are not received at the earliest Dos. 
sible stage in the negotiations. In the absence of comment the ne 
gotiating Government should, as indicated in the Report of the 19% 
Conference, be entitled to assume that no objection will be raise 
to its proposed policy. 


(i) The Channel of Communication between Dominion 
Governments and Foreign Governments 


At the Imperial Conference of 1926 it was agreed that, in cases 
other than those where Dominion Ministers were accredited to the 
Heads of foreign States, it was very desirable that the existing diplo- 
matic channels should continue to be used, as between the Dominion 
Governments and foreign Governments, in matters of general and 
political concern. 

While the Conference did not wish to suggest any variation ip 
this practice, they felt that it was of great importance to secure that 
the machinery of diplomatic communication should be of a suf 
ciently elastic and flexible character. They appreciated that cases 
might arise in which, for reasons of urgency, one of His Majesty's 
Governments in the Dominions might consider it desirable to com- 
municate direct with one of His Majesty’s Ambassadors or Min 
isters appointed on the advice of His Majesty’s Government in the 
United Kingdom on a matter falling within the category mentioned 
In such cases they recommended that the procedure just described 
should be followed. It would be understood that the communica 
tion sent to the Ambassador or Minister would indicate to him that 
if practicable, he should, before taking any action, await a telegram 
from His Majesty’s Government in the United Kingdom, with whom 
the Dominion Government concerned would simultaneously com 
municate. 

As regards subjects not falling within the category of matters 
of general and political concern, the Conference felt that it would 
be to the general advantage if communications passed direct between 
His Majesty's Governments in the Dominions and the Ambassador 
or Minister concerned. It was thought that it would be of practical 
convenience to define, as far as possible, the matters falling within 
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this arrangement; the definition would include such matters as, for 
example, the negotiation of commercial arrangements affecting ex- 
dusively 2 Dominion Government and a foreign Power, compliment- 
ary messages, invitations to non-political conferences and requests 
for information of a technical or scientific character. If it appeared 
hereafter that the definition was not sufficiently exhaustive it could 
of course be added to at any time, 

In making the above recommendations, it was understood that, 
in matters of the nature described in the preceding paragraph, cases 
might also arise in which His Majesty’s Governments in the Do- 
minions might find it convenient to adopt appropriate channels of 
communication other than that of diplomatic representatives. 

The Conference were informed that His Majesty’s Government 
in the United Kingdom were willing to issue the necessary instruc- 
tions to the Ambassadors and Ministers concerned to proceed in 
accordance with the above recommendations. 


(j) Status of High Commissioners 


The question of precedence of High Commissioners for the 
Dominions in London was raised at the Imperial Conference of 1923 
by the then Prime Minister of Canada (Mr. Mackenzie King). As a 
result of the discussion at that Conference and subsequent corres- 
pondence with the Prime Ministers of the Dominions, a proposal was 
submitted to, and approved by the King, that the Dominion High 
Commissioners should be given precedence, on ceremonial occasions, 
after any members of the United Kingdom or Dominion Cabinets 
who might be present on any given occasion, but not in any case 
given a position superior to that accorded by the United Kingdom 
Table of Precedence to Secretaries of State. 

At the present Conference the question was raised whether it might 
be possible in any way to improve the status accorded, as a result 
of the 1923 discussions, to Dominion High Commissioners in London 
in order to emphasize the importance of their position as the repre- 
sentatives in London of other Governments of His Majesty. The 
desirability of such action, if it were possible, was generally recog- 
nized, more particularly in view of the constitutional position as defined 
by the Imperial Conference of 1926. 

On the other hand, there was obvious difficulty in according to 
the representatives in London of any of His Majesty’s Governments 
a status which would place them in a position higher than that 
accorded, not only to His Majesty’s principal Ministers in the United 
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Kingdom, but also to the members of the respective Dominion Govern. 
ments when they were visiting the United Kingdom. 

As the result of the discussion, His Majesty’s Government iq the 
United Kingdom intimated that they were prepared to r 
to the King that the Dominion High Commissioners should on all 
ceremonial occasions (other than those when Ministers of the Crown 
from the respective Dominions were present) rank immediately after 
Secretaries of State, that is, before all Cabinet Ministers in the United 
Kingdom, except Secretaries of State and those Ministers who already 
have higher precedence than Secretaries of State. It had been ascen 
tained that, if such a recommendation were made to the King, His 
Majesty would be graciously pleased to approve it. As regards th 
position of the representative of a Dominion in relation to a Mi. 
ister of the Crown visiting the United Kingdom from that Dominion, 
the existing position would remain unaltered, that is, normally 4 
Minister of the Crown from a Dominion visiting the United King. 
dom would be given precedence immediately before the High Com. 
missioner concerned. 

The representatives ‘of the United Kingdom at the Conference 
expressed the hope that His Majesty’s Governments in the Dominions 
would consider the question of recommending equivalent precedenc 
for any High Commissioner appointed by His Majesty’s Government 
in the United Kingdom in a Dominion. 


ANNEX 


DRAFT AGREEMENT AS TO BRITISH COMMONWEALTH 
MERCHANT SHIPPING 


Mis Majesty’s Governments in the United Kingdom of Great Britain 
and Northern Ireland, Canada, the Commonwealth of Australia, New 
Zealand, the Union of South Africa, the Irish Free State and New 
foundland, and the Government of India, having considered the report 
of the Conference on the Operation of Dominion Legislation and 
Merchant Shipping Legislation, 1929, undertake to propose any neces 
sary legislation and take such other steps as may be required for the 
purpose of giving full effect to the provisions of the present Agreement 
with regard to Merchant Shipping. 


Part 1—Common Status. 

Part II.—Standards of Safety. 

Part II].—Extra-territorial Operation of Laws. 
Part IV.—Equal Treatment. 
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Part V.—Ships’ Articles, Internal Discipline, and Engagement and 
Discharge of Seamen. 

Part V1.—Certificates of Officers. 

Part VII.—Shipping Inquiries. 

Part VIII.—Relief and Repatriation of Seamen; Wages and Effects 
of deceased Seamen. 

Part 1X.—Offences on Board Ship. 

Part X.—General. 


Interpretation 
Article 1—In this agreement, unless the context, otherwise requires, 
the following expression has the meaning hereby assigned to it, that is 
to say:-—— 
“Part of the Commonwealth” means any Part of the British 
Commonwealth of Nations the Government of which is a party to 
this Agreement. 


Part I 
Common Status 


COMMON QUALIFICATIONS 


Article 2—(1) No ship shall be registered in any port within the 
British Commonwealth so as to acquire the status and recognition men- 
tioned in paragraph (2) of this Article unless it is owned wholly by 
persons of the following description, namely :— 

(a) Persons recognized by law throughout the British Common- 
wealth of Nations as having the status of natural born British 
subjects ; 

(6) Persons naturalized by or in pursuance of the law of some 
Part of the British Commonwealth; 

(c) Persons made denizens by letters of denization ; and 

(d) Bodies corporate established under and subject to the law 
of some Part of the British Commonwealth and a their 
principal place of business within the British Commonwealth. 

(2) Every ship so owned and duly registered within the British Com- 
monwealth shall possess a common status for all purposes and shall be 


entitled to the recognition usually accorded to British ships. 
REGISTRY 
Article 3—The laws, regulations, forms and procedure relating to the 
matters following, that is to say :— 


Obligation to Register ; 

Certificate of Registry; 

Transfer and Transmissions ; 
Mortgages ; 

Certificates of Mortgage and Sale; 


[79] 











582 


Name of Ship; 

Registry of Alterations, Registry Anew, and Transfer of Registry; 
Incapacitated Persons; : 
Trusts and Equitable Rights; 

Liability of Beneficial Owner; 

Managing Owner; 

Declarations, Inspection of Register and Fees; 
Returns, Evidence, and Forms; 

Forgery and False Declarations ; 

Measurement of Ship and Tonnage; 


shall be substantially the same throughout the British Commonwealth 
and so far as possible be based on Part I of the Merchant Shipping Ac 
1894. 


Article 4.—In order that there may be a complete list of ships regis- 
tered in all Parts of the British Commonwealth, for statistical purposes 
particulars (such as the name of the ship, the registered number, the 
port to which she belongs, the name of the registered owner, and the 
tonnage) relating to all ships registered at their ports, will be for. 
warded by the administration of each Part of the Commonwealth a 
convenient intervals to the Registrar General of Shipping and Seamen 
in London. Copies of the complete list shall be forwarded annually 
to the administration of each Part of the Commonwealth. 


NATIONAL COLOURS 


Article 5.—It being recognized that the proper national colours for all 
ships registered in any Part of the Commonwealth shall be such as may 


be determined by the Government of that Part, each Part of the Com- | ing 
| Seago’ 


monwealth undertakes to prohibit under penalty (a) the use by ships 
registered in that Part of any national colours other than those de 
termined for those ships; (6) the hoisting on board any ship registered 
in that Part of colours proper to a ship of war or resembling any of 
those colours, without proper warrant. 


Part II 
Standards of Safety 


Article 6.—While each Part of the Commonwealth will from time to 
time determine the standards with which its ships shall be required to 
comply in all matters relating to safety, every endeavour will be made 
to preserve uniformity and to maintain the standards at present in 
force. 


Article 7—Each Government which proposes to make an alteration of 
substance in these standards will give as long notice as practicable to the 
other Governments of the proposed alteration and of the reasons for it 
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| Article &—Subject to the provisions of Part IV, nothing in this 
Agreement affects the right of each Part to apply to any ship trading 


stry: 

vi to its ports its regulations regarding the safety of ships, their crews 
and passengers, except in so far as the ship complies with regulations 
accepted by the Part as equivalent to its own regulations. 

Part III 
Extra-Territorial Operation of Laws 
realth 


Article 9.—Save as otherwise specially provided in this agreement, 

the laws relating to merchant shipping in force in one Part of the 
. | Commonwealth shall not be made to apply with extra-territorial effect 
7 to ships registered in another Part unless the consent of that other 
= Part of the Commonwealth has been previously obtained :— 


, the 
Provided that nothing contained in this Article shall be deemed 


= to restrict the power of each Part of the Commonwealth to regu- 

late the coasting trade, sea fisheries and fishing industry of that 
hat | = Part. 
men 
ally Part IV 

Equal Treatment 

all Article 10.—Each Part of the British Commonwealth agrees to grant 
ay | access to its ports to all ships registered in the British Commonwealth 
m. | on equal terms and undertakes that no laws or regulations relating to 
Ds | seagoing ships at any time in force in that Part shall apply more 
. | favourably to ships registered in that Part, or to the ships of any 
| foreign country, than they apply to any ship registered in any other 
§ | Part of the Commonwealth. 


Article 11——While each Part of the British Commonwealth may 
regulate its own coasting trade, it is agreed that any laws or regulations 
from time to time in force for that purpose shall treat all ships regis- 
tered in the British Commonwealth in exactly the same manner as ships 
registered in that Part, and not less favourably in any respect than 
ships of any foreign country. 

Article 12—Nothing in the present Agreement shall be deemed— 

(i) to derogate from the right of every Part of the Common- 
wealth to impose customs tariff duties on ships built outside that 

Part; or 

(ii) to restrict the right of the Government of each Part of the 


Commonwealth to give financial assistance to ships registered in 
that Part or its right to regulate the sea fisheries of that Part. 
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Part V 
Ship’s Articles 
INTERNAL DISCIPLINE AND ENGAGEMENT AND DISCHARGE OF SEAMEN , 


Article 13—The form and contents of ship’s articles if first opened in 
a Part of the Commonwealth, shall be those prescribed by the law of 
that Part, and if first opened elsewhere than within the British Com. 
monwealth, shall be those prescribed by the law of the Part in which the 
ship is registered. 


Article 14.—The powers and duties with respect to discipline on board 
a ship registered within the British Commonwealth shall, in so far as 
they are not derived from the ship’s articles, be those made and Pro- 
vided by the laws and regulations in force in the Part of the Common. 
wealth in which the ship is registered. 

Provided that if and so long as a ship, registered in one Part 
of the Commonwealth, is engaged wholly or mainly in the coastin 
trade of another Part, the powers and duties with respect to 
discipline may be those made and provided by the laws and regu. 
lations in force in that other Part. 

Provided also that in the case of a ship which is trading froma 
Part of the Commonwealth in which the principal place of business 
of her owners is situated, and not trading to the Part of the Com- 
monwealth in which she is registered, the powers and duties with 
respect to such discipline may be those made and provided by the 
laws and regulations in force in the former Part. 

Article 15.—Provision shall be made by law in each Part of the 
Commonwealth that whenever a seaman or apprentice deserts in that 
Part from a ship registered in another Part, any Court exercising 
summary jurisdiction in the Part in which the seaman or apprentice has 
deserted, and any Justice or Officer of such Court shall, on the applica 
tion of the master of the ship, aid in apprehending the deserter, and, 
for that purpose may, on information given on oath, issue a warrant 
for his apprehension, and on proof of the desertion, order him t 
be conveyed on board his ship or delivered to the master or mate of 
his ship, or to the owner of the ship or his agent, to be so conveyed 


Part VI 
Certificates of Officers 


Article 16.—The standards of qualification to be required of applicants 
for certificates of competency and of service shall so far as possible be 
equal and alike throughout the British Commonwealth, and shall not be 
lower than those at present established. 
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Article 17—Subject to any special provisions that may be made by any 
Part of the Commonwealth as to the qualifications to be required of 
oficers on ships engaged in its coasting trade, a valid certificate of 
competency or service granted by one Part of the Commonwealth 
will be recognized throughout the British Commonwealth as indicating 
that the holder is duly qualified accordingly when serving on board 
any ship registered in that Part. 


Part VII 
Shipping Enquiries 


Article 183—The Government of each Part of the Commonwealth 
agrees to assist the Governments of the other Parts by providing for 
officers to hold preliminary enquiries (including the taking of deposi- 
tions) into casualties to ships registered in such other Parts, 


Article 19—No Government of any Part of the Commonwealth will 
cause a formal investigation to be held into a casualty occurring to a 
ship registered in another Part save at the request or with the consent 
of the Government of that Part in which the ship is registered. 


Provided that this restriction shall not apply when a casualty 
occurs on or near the coasts of a Part of the Commonwealth or 
whilst the ship is wholly engaged in the coasting trade of a Part 
of the Commonwealth. 

Article 20.—In all Parts of the Commonwealth the laws and regula- 
tions relating to the matters following, namely :— 

Constitution of Courts having jurisdiction to hold formal in- 
vestigations ; 

Holding of such Courts with the assistance of Assessors; 

Classification of Assessors according to their qualifications ; 

Selection of Assessors according to the nature of the questions 
to be raised; 

Notice of investigation and the service thereof; 

Opportunity to be given to any person whose conduct may be im- 
pugned of making a defence; 

Procedure on the hearing; 

Rehearings and Appeals; 


shall be, so far as possible, alike, and shall be based upon the provisions 
relating to formal investigations contained in Part VI of the Merchant 
Shipping Act, 1894, and the Shipping Casualties and Appeals and Re- 
hearings Rules, 1923, made pursuant thereto. 


Provided that 
(1) the Administration of that Part of the Commonwealth 
in which a formal investigation is held shall alone be competent to 
order a rehearing thereof ; 
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(2) an appeal from a decision of a Court of formal investigat 
shall lie to a Court in the Part of the Commonwealth in which the 
formal investigation was held and that Court shall be similar in its 
constitution and jurisdiction to a Divisional Court of Admiralty ig 
England ; 


(3) a Court of formal investigation shall be empowered to cance] 
or suspend a certificate of competency or service granted by the 
Administration of another Part of the Commonwealth so only ag 
to effect its validity within the jurisdiction of the Part in which the 
investigation is held, but the Administration by which the certificate 
was granted may adopt such cancellation or suspension. 


Article 21.—Provisions shall be in force in each Part of the Commop 
wealth similar, so far as possible, to those contained in Part VI of th. 
Merchant Shipping Act, 1894, relating to the special enquiry that may 
be held when there is reason to believe that any master, mate, o 
certificated engineer is from incompetency or misconduct unfit to dis. 
charge his duties. 

Provided that the power of a Court holding such enquiry to cance 
or suspend a certificate of competency or service granted by a Par 
of the Commonwealth other than that in which the enquiry is held 
shall be similar to the power of a Court of formal investigation under 
the last preceding Article. 


Part VIII 
Relief and Repatriation of Seamen 


Wages and Effects of Deceased Seamen 


Article 22—A scheme shall be drawn up to which each Part of the 
Commonwealth shall give legislative effect, under which provision shall 
be made :— 


(a) for the relief and repatriation of seamen belonging to any 
Part of the Commonwealth who may be found in distress or left be- 
hind in any other Part or in places abroad, and for defraying the 
expenses ; 


(b) for payment of the expenses of medical attendance, main- 
tenance, burial and repatriation in case of injury or illness of 
seamen ; 


(c) for dealing with the effects and wages of seamen who are left 
behind or die in a port outside the Part of the Commonwealth to 
which they belong; 


(d) for the recovery from the owner of the ship in proper 
cases of any expenses incurred by the administration of any Part 
of the Commonwealth in the matters referred to in paragraphs 
(a) and (b). 
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Part IX 


Offences on Board Ship 


Article 23—Reciprocal arrangements shall be made for conferring 
jurisdiction on the lines of Section 686 of the Merchant Shipping Act, 
1894, with respect to offences committed on board ships registered in 
any Part of the Commonwealth. 


Part X 


General 


Article 24.—The present Agreement shall come into operation on the 
day of , and shall continue in full 
force for a period of five years and thereafter until the Government 
of any Part of the Commonwealth gives notice of intention to withdraw 
therefrom or from any Article thereof. A notice of withdrawal, if 
sent to the Governments of every other Part of the Commonwealth, 
shall take effect as regards the Part giving the notice to the extent 
therein specified at the expiration of twelve months from the date of its 
despatch, but shall not otherwise affect the continuance in full force 
of the present Agreement. 

Article 25—The present Agreement may be varied at any time during 
the continuance thereof by common accord. Proposals for variation 
shall be sent by the Government of the Part proposing the variation, to 
the Government of the United Kingdom, to be circulated to the Govern- 
ments of the other parts of the Commonwealth, who will consider the 
proposals and endeavour to agree upon the acceptance of the variation 
with or without amendment. If a common accord is reached with re- 
spect to any proposed variation the present Agreement shall be varied 
accordingly. 

Article 26.—A conference to consider any matter the subject of the 
present Agreement or any other matter relating to Merchant Shipping 
which the Government of any Part of the Commonwealth considers 
to be of common interest, may be called at any time at the instance 
of the Governments of any three Parts of the Commonwealth. 


Article 27—This Agreement shall apply to all territories administered 
under the authority of the Government of any Part of the Common- 
wealth and to ships registered there, or in any foreign port of registry, 
and fulfilling the requirements as to ownership set out in Article 2 (1). 


* * * > * * 
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International Conciliation appeared under the imprint of the Ameri. 
can Association for International Conciliation, No. 1, April, 1907 t 
No. 199, June, 1924. These documents present the views of disti 
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October, 1930. 

264. The Attempt to Define Aggression, by Clyde Eagleton, Associate 
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Europe to M. Briand’s Memorandum of May 17, 1930. 
December, 1939 

266. Minerals and International Relations: The International Relation. 
ship of Minerals and International Movement of Mineral Prod- 
ucts in Peace and War, by Sir Thomas H. Holland, K.C.S.1 
K.C.LE., D.Se., LL.D., F.R.S., Vice-Chancellor and Principal 
of Edinburgh University. 

January, 1931. 

267. Studies in World Economy. No. 1. The Conditions of Enduring 
Prosperity, by James T. Shotwell. The International Implica- 
tions of the pasiness Depression, by Raymond B. Fosdick. 

February, 1931. 

Sprectat Butietin. Peace on Earth: Allocution of His Holiness Pope 
Pius XI, to the Cardinals Resident in Rome on Christmas Eve, 
1930; Allocution of His Holiness Pope Benedict XV, August 1, 
1917. 

February, 1931. 

268. Studies in World Economy. No. 11. _ International Competition 
in the Trade of India, by George B. Roorbach, Professor of 
Foreign Trade, Harvard University, Graduate School of Business 
Administration. 

March, 1931. 

269. Studies in’ World Economy. No. 111. The International Trade 
of Manchuria, by Dr. Herbert Feis, Member of the Research 
Staff of the Council on Foreign Relations. 

April, 1931. 

270. Europe as I See It Today, by William Martin of the Journal de 

Genéve. Translated from the French. 
May, 1931. 

271. Studies in World Economy. No. tv. _ International Competition 
in the Trade of Argentina, by Roswell C. McCrea, Thurman W. 
Van Metre, and George Jackson Eder. 

June, 1931. 

Srrectat BuLietin. Inauguration of the Institute of German Studies 
at the University of Paris: Addresses of M. Raymond Poincaré 
and M. Henri Lichtenberger. Translated from Revue Inter- 
nationale de l’Enseignement, April 15, 1931. 

June, 1931. 

272. Changes in the Legal Structure of the British Commonwealth of 
Nations, by Robert A. MacKay, Eric Dennis Memorial Professor 
of Government, Dalhousie University. 

September, 1931. 








